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WAR LAW NOTES 


THE Law oF CHEMICAL WARFARE 


It may seem anomalous to write on the law of chemical warfare, 
indeed on the law of amy kind of warfare. War seems to be the 
method of settling disputes which hurdles restraining regulations. 
And the subject may seem anachronistic when one recalls that the 
great bulk of so-called civilized humanity is now at war. Warfare 
is not, however, a completely unfettered adventure.t There are 
laws of warfare. More particularly, in the sense that warfare en- 
compasses chemical warfare, there are laws of chemical warfare. 

The laws of warfare fall into two classes: written and unwritten. 
The written laws of warfare are the various treaties, conventions, 
and other agreements which, although often honored in the breach? 


1 Article 23 of Convention IV, signed at the Second Hague Conference on 
October 18, 1907, reads: “The right of belligerents to adopt means of injuring 
the enemy is not unlimited.” Scott, THE HAGuE CONVENTIONS AND DECLARA- 
TIONS OF 1899 anv 1907 (1915) 116. 


2 One of the most solemn undertakings is that of declaring war before the 
commencement of hostilities. Article 1 of Convention III, signed at the Second 
Hague Conference on October 18, 1907, and ratified by Japan on December 13, 
1911, reads: “The contracting powers recognize that hostilities between them- 
selves must not commence without previous and explicit warning in the form 
either of a reasoned declaration of war or of an ultimatum accompanied by a 
conditional declaration of war.” Scott, at 96. 

On December 8, 1941, the President of the United States delivered the fol- 
lowing message: 

“To the Congress of the United States: 

“Yesterday, December 7, 1941—a date which will live in infamy—the United 
States of America was suddenly and deliberately attacked by naval and air 
forces of the Empire of Japan. 

“The United States was at peace with that nation and, at the solicitation of 
Japan, was still in conversation with its Government and its Emperor looking 
toward the maintenance of peace in the Pacific. Indeed, 1 hour after Japanese 
air squadrons had commenced bombing in Oahu, the Japanese Ambassador to 
the United States and his colleague delivered to the Secretary of State a formal 
reply to a recent American message. While this reply stated that it seemed 
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and through fear of retaliation,* are binding on the ratifying and 
adhering powers, and are also respected in some measure by non- 
signatory powers as declaratory of civilized custom and usage. 


useless to continue the existing diplomatic negotiations, it contained no threat 
or hint of war or armed attack. 

“Tt will be recorded that the distance of Hawaii from Japan makes it obvious 
that the attack was deliberately planned many days or even weeks ago. During 
the intervening time the Japanese Government has deliberately sought to deceive 
the United States by false statements and expressions of hope for continued 
peace. 

“The attack yesterday on the Hawaiian Islands has caused severe damage 
to American naval and military forces. Very many American lives have been 
lost. In addition American ships have been reported torpedoed on the high seas 
between San Francisco and Honolulu. 

“Yesterday the Japanese Government also launched an attack against Malaya. 

“Last night Japanese forces attacked Hong Kong. 

“Last night Japanese forces attacked Guam. 

“Last night Japanese forces attacked the Philippine Islands. 

“Last night the Japanese attacked Wake Island. 

“This morning the Japanese attacked Midway Island. 

“Japan has therefore undertaken a surprise offensive extending throughout the 
Pacific area. The facts of yesterday speak for themselves. The people of the 
United States have already formed their opinions and well understand the impli- 
cations to the very life and safety of our Nation. 

“As Commander-in-Chief of the Army and Navy I have directed that all 
measures be taken for our defense. 

“Always will we remember the character of the onslaught against us. 

“No matter how long it may take us to overcome this premeditated invasion, 
the American people in their righteous might will wig through to absolute 
victory. 

“I believe I interpret the will of the Congress and of the people when I 
assert that we will not only defend ourselves to the uttermost but will make 
very certain that this form of treachery shall never endanger us again. 

“Hostilities exist. There is no blinking at the fact that our people, our ter- 
ritory, and our interests are in grave danger. 

“With confidence in our armed forces—with the unbounded determination of 
our people—we will gain the inevitable triumph, so help us God. 

“T ask that the Congress declare that, since the unprovoked and dastardly at- 
tack by Japan on Sunday, December 7, a state of war has existed between the 
United States and the Japanese Empire. 

FRANKLIN D. ROOSEVELT. 
THE WHITE HOUSE, December 8, 1941.” 
87 Conc. Rec. (1941) 9750. 


3 Paragraph 358, RuLes or LAND WarFARE, War Department Basic Field 
Manual FM 27-10 (1940) reads: 

“358. Reprisals—a. Definition—Reprisals are acts of retaliation resorted to 
by one belligerent against the enemy individuals or property for illegal acts of 
warfare committed by the other belligerent, for the purpose of enforcing future 
compliance with the recognized rules of civilized warfare. 

“b. When and how employed.—Reprisals are never adopted merely for re- 
venge, but only as an unavoidable last resort to induce the enemy to desist from 
illegitimate practices. They should never be employed by individual soldiers 
except by direct orders of a commander, and the latter should give such orders 
only after careful inquiry into the alleged offense. The highest accessible mili- 
tary authority should be consulted unless immediate action is demanded as a 
matter of military necessity, but in the latter event a subordinate commander 
may order appropriate reprisals upon his own initiative. Hasty or ill-considered 
action may subsequently be found to have been wholly unjustified, subject the 
responsible officer himself to punishment as for a violation of the laws of war, 
and seriously damage his cause. On the other hand, commanding officers must 
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The unwritten laws correspond to an extent to the common law of 
our own jurisprudence.* 

The unwritten laws are as binding as the written laws, and it can- 
not be said that a nation can relieve itself of obedience to them. 


...It is... not necessary to prove for every single rule of 
International Law that every single member of the Family of 
Nations consented to it. No single State can say on its ad- 
mittance into the Family of Nations that it desires to be sub- 
jected to such and such a rule of International Law, and not to 
others ... 

On the other hand, no State which is a member of the Family 
of Nations can at some time or another declare that it will in the 
future no longer submit to a certain recognised rule of the Law 
of Nations. The body of the rules of this law can be altered 
by common consent only, not by a unilateral declaration on the 
part of one State.® 


assume responsibility for retaliative measures when an unscrupulous enemy 
leaves no other recourse against the repetition of barbarous outrages. 


“e. Form of reprisal_—The acts resorted to by way of reprisal need not con- 
form to those complained of by the injured party, but should not be excessive or 
exceed the degree of violence committed by the enemy. Villages or houses, etc., 
may be burned for acts of hostility committed from them, where the guilty in- 
dividuals cannot be identified, tried, and punished. Collective punishments may 
be inflicted either in the form of fines or otherwise.” 

Article 27 of General Orders No. 100, (1863) A.G.O. (Adjutant General’s 
Office) (better known as “Instructions for the Government of Armies of the 
United States in the Field,” written by Francis Lieber (1800-1872), who had 
been born in Prussia and educated as both a lawyer and soldier) issued to the 
— of the United States in the midst of the Civil War on April 24, 1863, 
reads: 

“The law of war can no more wholly dispense with retaliation than can the 
law of nations, of which it is a branch. Yet civilized nations acknowledge re- 
taliation as the sternest feature of war. A reckless enemy often leaves to his 
opponent no other means of securing himself against the repetition of barbarous 
outrage.” 


4The Preamble of Convention IV, signed at the Second Hague Conference 
on October 18, 1907, in part reads: 

“According to the views of the high contracting parties, these provisions, the 
preparation of which has been inspired by the desire to diminish the evils of 
war, as far as military requirements permit, are intended to serve as a general 
rule of conduct for the belligerents in their mutual relations and in their relations 
with the inhabitants. 

“It has not, however, been found possible at present to prepare regulations 
covering all the circumstances which may arise in practice. 

“On the other hand, the high contracting parties clearly do not intend that 
unforeseen cases should, in the absence of written undertaking, be left to the 
arbitrary judgment of military commanders. 

“Until a more complete code of the laws of war has been formulated, the 
high contracting parties deem it expedient to declare that, in cases not covered 
by the regulations adopted by them, the inhabitants and belligerents remain under 
the protection and the rule of the principles of the law of nations, as they result 
from the usages established among civilized peoples, from the laws of human- 
ity, and the dictates of public conscience.” 

Scott, at 101-102. 


51 OPPENHEIM, INTERNATIONAL Law (5th ed. 1937) 18. See also Scort, 
at x1. 
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The principal unwritten laws of warfare, which form the back- 
ground for all the other unwritten and written laws, are three in 
number : 


First, a belligerent is justified in applying any amount and any 
kind of force which is necessary for the purpose of the war, that is, 
the complete submission of the enemy at the earliest possible moment 
with the least expenditure of men and money. Second, the principle 
of humanity, which declares that all such kinds and degrees of violence 
as are not necessary for the purpose of the war are not permitted 
to a belligerent. Third, the principle of chivalry, which demands a 
certain amount of fairness in offense and defense and a certain mutual 
respect between opposing forces.® 


It is obvious that these three principles are difficult to reconcile. 
The principle of military necessity indicates license; the principle of 
humanity would curb those efforts within “humane” bounds. The 
principle of chivalry would apply restrictions regarding the manner of 
conducting the war; the principle of military necessity suggests un- 
restrained latitude.’ 


Subject only to the ethical level which strikes a balance between 
the principle of military necessity on the one hand and the principles 
of humanity and chivalry on the other, the formulation of rules of 
warfare is influenced by contemporary notions regarding the available 


instruments of war. The rules of warfare should be based not on 
fancy but on facts, and codification of principles should be attempted 
only after the facts have been sifted and evaluated. 


There are only a small number of chemical agents suitable for 


6 Rutes oF LAND WARFARE, supra note 3, paragraph 4. 


7 These antinomies, pursued to the logical conclusion, fuse into one principle: 
Victorious termination of the war at the earliest date with the smallest destruc- 
tion of property and life. 

Von Moltke, in a letter to Prof. Buntschli, December 18, 1880, declared, “The 
greatest kindness in war is to bring it to a speedy conclusion. It should be al- 
lowable, with that view, to employ all methods save those which are absolutely 
objectionable. I can by no means profess agreement with the Declaration of 
St. Petersburg, when it asserts that the weakening of the military forces of 
the enemy is the only lawful procedure in war. No; you must attack all the 
resources of the enemy’s government—its finances, its railways, its stores, and 
even its prestige.” HoLtLanp, Laws or War on Lanp (1908) 12. 

“In the matter of making an end of the enemy’s forces by violence it is an 
incontestable and self-evident rule that the right of killing and annihilating, in 
regard to hostile combatants is inherent in the war power, and its organs, that 
all means which modern inventions afford, including the fullest most dangerous 
and the most massive means of destruction may be utilized. 

“These last, just because they attain the object of war as quickly as possible, 
are on that account to be regarded as indispensable, and, when closely con- 
sidered, the most humane.” Taken from the German War Book—1910. Cited 
by Cot. (now Maj. Gen.) H. L. Gmcuerist, A CoMPARATIVE Stupy or WorLD 
War Casuattigs From Gas AND OTHER WEAPONS (1928) 3. 
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military purposes.* Not all of these have physiological effects on the 
body; some are used as smoke or incendiary agents. The following 
agents have the indicated physiological and tactical classification : 

Mustard gas, vesicant, casualty agent; lewisite, vesicant, casualty 
agent; ethyldichlorarsine, vesicant and sternutator, casualty and 
harassing agent; phosgene, lung irritant, casualty agent; chlorine, 
lung irritant, casualty agent; chlorpicrin, lung irritant and lacrima- 
tor, harassing and casualty agent; adamsite, irritant smoke and 
sternutator, harassing agent; diphenylchlorarsine, irritant smoke and 
sternutator, harassing agent; chloracetophenone (and solution), 
lacrimator, harassing agent; hexachlorethane mixture, no physio- 
logical effect, screening agent; sulfur trioxide solution, no physio- 
logical effect, screening agent ; titanium tetrachloride, no physiological 
effect, screening agent; white phosphorus, no physiological effect 
(occasionally a toxic effect has been observed) screening agent and 
incendiary ; and thermite, no physiological effect, incendiary.® 

It should be remarked that these chemical agents under field con- 
ditions seldom kill. When an adequate defense is provided,’® chemical 


8 A substance to be useful as a chemical agent must have the following prop- 
erties : 


a. It must be very toxic, or very irritant, or produce a large volume of smoke, 
or have incendiary properties. 

b. It must be stable in storage and reasonably stable in contact with moisture. 

c. It must be capable of manufacture on a large scale. 

d. Raw materials must be available in the continental United States. 

e. It must be suitable for loading in munitions and should have little or no 
corrosion on ordinary steel. 

f. The substance must be capable of vaporization, or other means of dissemina- 
tion, in sufficient concentration, or insufficient amounts, under field conditions to 
produce the effect desired. 

g. If the substance is a gas under ordinary conditions, it must be easily com- 
pressed to a liquid and easily vaporized when the pressure is released. 

In addition to the absolutely necessary properties, it is highly desirable that a 
chemical agent possess the following properties : 

a. It should be capable of handling and transportation without special pre- 
cautions. 

b. It should be cheap to manufacture. 

c. It should be capable of quick production in existing commercial plants with- 
out extensive alteration in existing equipment. 

d. When disseminated as a vapor the molecular weight should be several times 
as great as that of air (which is approximately 29). 

Miuitary CHEMISTRY AND CHEMICAL AGENTS, War Department, TM 3-215 
(1940) 85-86. 


9 Id., 86 seq. 


10 Maj. Gen. Amos A. Fries, after writing of the dreadful suffering of 
the French at Ypres at the battle of Ypres, April 22, 1915, when the Germans 
released their chlorine cylinders, declares: “It must be said here, however, that 
this was true only because the French had no protection against the gas. Indeed 
it is far from being the most horrible form of warfare, provided both sides are 
prepared defensively and offensively. Medical records show that out of every 
100 Americans gassed less than two died, and as far as records of four years 
show, very few are permanently injured. Out of every 100 American casualties 
from all forms of warfare other than gas more than 25 per cent died, while 
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warfare is far less terrible than the other instruments of war. As 
has been said: 


I would not preach the “humaneness” of chemical warfare, 
for there is nothing “humane” in war; and it is, of course, 
purely incidental, and admittedly not a factor in the choice of 
methods of waging war, that chemical agents are also less per- 
manently disabling than are other modern warfare munitions. 
For proof that chemicals are less permanently disabling, we need 
only look at the other side of the picture; and it would seem 
necessary only to mention the loss of limbs, the deformities, and 
the mutilating wounds of the head and trunk, so frequently re- 
sulting from nonchemical munitions and constituting disabilities 
from which there can never be recovery, injuries which are prac- 
tically nonexistent as results of chemical agents. Certainly 
these facts, and they are facts, do not warrant the unreasoning 
horror with which the uninformed so often regard chemical 
warfare." 


Against this backdrop of fact, there must be portrayed the various 
psychological factors that create an aura around the factual core. 

The Eighteenth and Nineteenth Centuries witnessed tremendous 
technological advances. Frontiers of knowledge were pushed in all 
directions. Combinations and permutations of new knowledge 
wrought changes in studies far afield, and military science inevitably 
felt the impact of the strides made elsewhere. ~ 

The benzene ring was “discovered,” and the fascinating game of 
tacking chains of atoms to it was begun. Synthesis became an art. 
Exploration for new substances increased. All branches of chemical 
science leaped forward. Pharmacology achieved a rational basis: 
chemists probed into the actions of special groups of atoms which 
imprinted their own personalities on the molecule as a whole. The 
concepts of toxophores and auxophores gave new impetus to the 
science of toxicology, long a diabolical art. 

It is hornbook psychology that that which is not understood is apt 
to be feared; that that which operates subtly is apt to be feared 
more than that which operates openly. So there grew up a polytheistic 


from 2 to 5 per cent more are maimed, blinded or disfigured for life. Various 
forms of gas . . . make life miserable or vision impossible to those without a 
mask. Yet they do not kill. 

“Thus instead of gas warfare being the most horrible, it is the most humane 
where both sides are prepared for it, while against savage or unprepared peoples 
it can be made so humane that but very few casualties will result.” Fries AND 
West, CHEMICAL WARFARE (1921) 13. 

11 Lt. Col. S. A. White, Some Medical Aspects of Chemical Warfare, (1938), 
24 Chemical Warfare Bulletin 144. For an extensive investigation, leading to the 
same conclusion, see GILCHRIST, op. cit. supra note 7; THE RESIDUAL EFFECTS OF 
Warrare Gases, (in four parts: I, Chlorine; II, Mustard; III, Phosgene; 
and IV, Arsenical Compounds), Maj. Gen, Harry L. Gitcnrist AND Dr. 
Purp B. Matz (1933). 
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apotheosis of Science during the Nineteenth Century ; and Chemistry, 
as one of the deities was accorded, because of its less obvious reac- 
tions, a more exalted position. Chemical warfare was dreaded as an 
inhuman weapon of terrifying potency.’* 

Part of the reason for this fear of chemical warfare is the un- 
founded belief that it is a new measure, and therefore is apparently 
the more sinister. The fact of the matter is that warfare employing 
chemical means is extremely old.1* The Bible speaks of the “mad 
man who casteth firebrands, arrows, and death,” ?* clearly an intima- 
tion of chemical warfare in the Eighth Century, B. C. The early 
Grecian empire witnessed incendiary arrows and “Greek fire” (com- 
bustible oils). Genghis Khan made tactical employment of balls of 
pitch and sulfur. The siege of Platea and Velium (431-404 B. C.) 
utilized irritant gases. Admiral Lord Dundonald suggested the use 
of sulfur fumes as a military weapon in 1855, but the idea was re- 
jected by the English command. Screening smoke was brought to 
President Lincoln’s attention by Professor Sheppard of Yale Uni- 
versity. Incendiaries were present in the siege of Charleston during 
the Civil War. John W. Doughty of New York City on April 15, 
1862, suggested chlorine shell to the War Department. Irritant gases 
were employed in the Russo-Japanese War.*® 

Another element in the fear of chemical warfare is the vicious 


circle of a fear feeding upon itself..° The tangible accomplishments 
of the past decades have led many to attribute a Mephistopholean 
character to science. The embers of this latent fear have been 


12 Sir Henry Maine has declared: “Or it may have been the idea that poison- 
ing was not fair fighting—and this shows itself as a very strong feeling in very 
ancient days—that on the whole each combatant ought to have the means of 
employing his skill in resistance.’ MAINE, INTERNATIONAL Law (2nd ed., 
1894) 135. 

13 THe Story oF CHEMICAL WARFARE, OFFICE, CHIEF OF THE CHEMICAL 
WarFArE SERVICE (1939) 1. 


14 Proverbs, xxvi: 18. 
15 FRIES AND WEST, op. cit., note 10, Chapter I. 


16 An anecdote related in a different context is applicable here as indicating 
use as a weapon of the threat of chemical warfare: “Once upon a time, ac- 
cording to an old Arab legend, a pilgrim who had just left Alexandria met 
another traveler on the road, going toward the city. ‘What are you going to 
do?’ cried the pilgrim, who recognized the other to be the Plague. ‘I am going 
to take three thousand lives in Alexandria,’ answered the Plague. The pilgrim 
considered the number and, so as not to anger the Plague into killing even more 
of the faithful, said nothing. On his return from his pilgrimage he met the 
Plague again, but meanwhile he had had news of what had happened in Alex- 
andria. ‘Why did you lie?’ he cried. ‘You said that you were going to take 
three thousand lives. . . . but they tell me that thirty thousand died! Why, in 
the name of the Prophet, did you do that?’ The Plague looked sadly at the 
pilgrim and answered: ‘What they told you is true. But I did not break my 
“word. I took only three thousand. ‘ others died of fright.’” 

Ley, Bomss anp Bomsinec (1941) 3 
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whipped into open flame by sensational journalists. These journalists 
either know as little as their readers or, worse yet, deliberately fabri- 
cate for the purpose of an exciting narrative. 


Typical of these is the following excerpt: 


The air raid had been terribly effective. The raiders had suc- 
ceeded in silencing the ground defenses in the beginning of the 
raid. Gun batteries and searchlights had been blown to pieces by 
a tremendous expenditure of a new type of radio-controlled air 
torpedoes. After that the bombing had taken place methodically 
and thoroughly with thousands and thousands of tons. ... All 
transportation means were utterly destroyed. About seventy 
per cent of the human beings who had been in Liberty during 
the raid, three million people, were killed within twenty minutes, 
mostly by CBX gas. Only a little over one per cent were 
wounded. The rest, who escaped, were front soldiers in field 
equipment and persons who had been lucky enough to be in 
gas-proof basements. Some of the latter were rescued weeks 
later when the débris had been cleared away, or tunneling 
parties had reached them.’? 


And this: 


Steadily but surely it [mustard gas] killed every living sub- 
stance with which it came into contact; it burnt it, blistered it, 
rotted it away. .. . It is doubtful if any of those affected by it 
were ever completely cured. Its maximum éffect was rapid tor- 
ture and death; its minimum prolonged misery and an ab- 
breviated life. 


[Lewisite was] the discovery of a Professor Lewis of Chicago, 
which came too late for actual use before the end of 1918. This 
was one of a group of arsenical compounds. One part of it in 
ten millions of air was sufficient to put a man out of action. It 
was inodorous, tasteless; you only knew you had it when it 
began to work upon you. It blistered as much as mustard gas 
and produced a violent sickness. . 

Other war poisons followed upon this invention, still more 
deadly, merciful poisons that killed instantly, and cruel and creep- 
ing poisons that implacably rotted the brain. Some produced 
convulsions and a knotting up of the muscles a hundred times 
more violent than the once dreaded tetanus. There is a horrible 
suggestiveness in the description of the killing of a flock of goats 
for experimental purposes in these researches: “All succumbed 
to the effect of the gas except three, which dashed their brains 
out against the enclosure.” 1* 


- From Tue Finat War, by Cart W. Sponr, cited by Ley, op. cit., note 16, 


18 From SHAPE oF THINGS To CoE, by H. G. WELLS, cited by Ley, op. cit., 
note 16, 55, 56, 
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The alarmists point, too, to the provision of the Versailles Treaty 
which provides: “The use of asphyxiating, poisonous or other gases 
and all analogous liquids, materials or devices being prohibited, their 
manufacture and importation are strictly forbidden in Germany.” *® 

Behind all this there lurks a fear that chemistry will unloose new 
substances upon an unprepared populace. In general, the substances 
most recently employed today have been known for years.”° It is true 
that lewisite was discovered too late for use in World War I, but it 
was the only one of a vast number tried considered satisfactory. 
And it must be remembered, too, that science generally is a slow, 
tedious process. 

There must be added at least two other factors in the fear of the 
populace: there are the correlative elements of the enemy seeking 
to frighten the civilian population by tales of chemical weapons more 
terrifying than ever before, and of the home propagandists seeking to 
augment the hatred against the enemy by declarations that the foe are 
using chemical warfare. 

It is the above admixture of fact and fancy that one must examine 
to determine the status of chemical warfare in the minds of diplomats 
—the ones who codify the international rules. It must be remembered 
that the rules of international law as codified at the various meet- 
ings were expressions of the current concepts, and were manifesta- 
tions of the popular notions as revealed through the formal acts of 
the diplomats. The diplomats, alas, were themselves usually no better 
than the horde in regard to chemical warfare. They were subject to 
the same detachment from reality, and were prone to respond to the 
same fears. 

The actual stature of chemical warfare was replaced by the 
lengthened shadow of the fear. During the Nineteenth Century 
there were consequently various attempts at codification of prohibi- 
tions against certain chemical agents. Lieber in his General Orders 
No. 100 (1863) declared that “Military necessity does not admit 

. . of the use of poison in any way.” ** In another portion of the 
same General Orders, Lieber declared: “The use of poison in any 
manner, be it to poison wells, or food, or arms, is wholly excluded 


19 3 TREATIES, CONVENTIONS, INTERNATIONAL Acts, Prorocols, AND AGREE- 
MENTS (1923) 3402. The phrase “The use of asphyxiating, poisonous or other 
gases and all analogous liquids, materials or devices being prohibited” is en- 
tirely incorrect. There was only a vague restriction on the use of asphyxiating 
shell. (Declaration II, First Hague Conference, vide infra.) 

20 THE Story OF CHEMICAL WARFARE, supra, note 13, 2. 


21G. O. No. 100 (1863), art. 16. See supra, note 3. The General Orders 

were written by Lieber, at the request of President Lincoln, with the expert 
* advice of Generals E. A. Hitchcock, G. Cadwalader, George L. Hartsuff, and 
J. H. Martindale. 
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from modern warfare. He that uses it puts himself out of the pale of 
the laws and usages of war.” ** 

In 1868, the Czar of Russia, Alexander II, called a conference to 
consider whether or not the means of warfare might not be humanized. 
This led to the Declaration of St. Petersburg.** The United States 
was not represented at the conference. 

Dr. Lieber’s code was adopted by the German government for the 
conduct of its war in 1870.** 

On August 27, 1874, Emperor Alexander II called the Conference 
of Brussels to compile a code of laws of wars on land. The product 
of the Conference was a convention of the Laws and Customs of 
War, prepared by Professor Bluntschli, Swiss born but eminent as 
a German jurist, a lifelong friend of Lieber. Bluntschli relied almost 
exclusively on the Lieber code. 

The conference’s report was without international effect because 
of Great Britain’s refusal to ratify. This refusal was grounded on a 
belief that the proposal went too far afield and would have the effect 
of conferring advantages on militaristic governments with large stand- 
ing armies. The United States was not represented at the Conference 
of Brussels, and the nonratification of these two powers made the 
action of the conference, even though approved by the Institute of 
International Law in 1874 and even though it contained a statement 
that “the delegates without exception were in accord on the imperative 
necessity of determining with more precision the usages and laws of 
war then in force,” nothing more than a precedent for future de- 
liberation.*® 


22 Td., art. 70. 


23 “Considering that the progress of civilization should have the effect of 
alleviating as much as possible the calamities of war; 

“That the only legitimate object which States should set before themselves 
during war is to weaken the military forces of the enemy; 

Pn for this purpose it is sufficient to disable the greatest possible number 
re) 


men; 

“That this object would be exceeded by the employment of arms which would 
uselessly aggravate the sufferings of disabled men, or render their death in- 
evitable; and 

“That the employment of such arms would, therefore, be contrary to the 
laws of humanity.” 

The concrete result of this conference was a prohibition of the use, in time 
of war, of explosive projectiles under 400 grams in weight. This was not 
ratified by the United States, but the present manual covers the ground em- 
bodying Hague rule XXIII, par. (e): “It is especially forbidden . . . to em- 
ploy arms, projectiles, or material, of a nature to cause unnecessary injury. 
Ruies oF LAND WARFARE, supra note 3, par. 34. See note 34, infra. 


24 (1907) 1 Am. Journ. Inv. Law 22. 
25 Paragraph 7 of Count Mouravieff’s second circular, of December 30, 1898, 
calling the First Hague Conference, specified: “Revision of the declaration con- 


cerning the laws and customs of war elaborated in 1874 by the Conference of 
Brussels, and not yet ratified.” Scort, at xvii. 
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During the era of Bismark, a strong militaristic philosophy pre- 
vailed. The dominant personality of the Iron Chancellor imposed on 
all Europe the doctrine of peace through the fear of war: he who 
was prepared for an offensive attack need have no fear of being 
attacked himself. Nitrocellulose, nitroglycerin, more powerful can- 
non—all the products of the military scientist were added to the 
national armies. The process was an expensive one. 

Bismark, the Man of Blood and Iron, died on July 30, 1898, and 
with him died an era. It was not until then that the idea of disar- 
mament, which could have been but whispered during the lifetime of 
Bismark, could be expressed in international circles. 

On August 24, 1898, Count Mouravieff, the Russian Foreign 
Minister, at the request of Czar Nicholas II, handed out, to visitors 
at the regular weekly reception of diplomatic representatives, a lith- 
ographed circular suggesting a conference to discuss means of attack- 
ing the problem of the “maintenance of general peace and a possible 
reduction of the excessive armaments which weigh upon all nations.” 
It was pointed out that the various nations, “the better to guarantee 
peace . . . have developed in proportions hitherto unprecedented, 
their military forces, and still continue to increase them without 
shrinking from any sacrifice.” Furthermore, the note continued, 
“The intellectual and physical strength of the nations, labor and 
capital, are for the major part diverted from their natural application, 
and unproductively consumed. Hundreds of millions are devoted to 
acquiring terrible engines of destruction, which, though today regard- 
ed as the last word of science, are destined tomorrow to lose all 
value in consequence of some fresh discovery in the same field.” 7° 

The circular amazed the diplomats. In many quarters it was not 
favorably received. A new circular was issued on December 30, 
1898, in which the economic motive of freeing nations from the burden 
of armaments was subdued, and a program of arbitration and peace- 
ful solution of problems included.** 

The Conference finally opened in the House in the Wood at The 
Hague on May 18, 1899. In view of the psychological factors men- 
tioned above, it is not surprising that, although no such weapons had 
been developed, the Conference directed its attention to the employ- 
ment on projectiles filled with “deleterious gases.” 

Declaration II, concerning asphyxiating gases, signed on July 29, 
1899, reads: 


The undersigned, plenipotentiaries of the Powers represented 
at the International Peace Conference at The Hague, duly author- 


26 Hotts, THE PEACE CONFERENCE AT THE HacuE (1900) 8-9, 
27 (1908) 2 Am. Journ. Int. Law 8. 
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ized to that effect by their Governments, inspired by the senti- 
ments which found expression in the Declaration of St. Peters- 
burg of the 29th November (11th December), 1868. 

Declare as follows: 

The contracting Powers agree to abstain from the use of 
projectiles the sole object of which is the diffusion of asphyxiat- 
ing or deleterious gases. 

The present Declaration is only binding on the contracting 
Powers in the case of a war between two or more of them. 

It shall cease to be binding from the time when, in a war be- 
tween the contracting Powers, one of the belligerents shall be 
joined by a non-contracting Power. 

The present Declaration shall be ratified as soon as possible. 

The ratifications shall be deposited at The Hague. 

A procés-verbal shall be drawn up on the receipt of each rati- 
fication, a copy of which, duly certified, shall be sent through the 
diplomatic channel to all the contracting Powers. 

The non-signatory Powers can adhere to the present Declara- 
tion. For this purpose they must make their adhesion known to 
the contracting Powers by means of a written notification ad- 
dressed to the Netherland Government, and by it communicated 
to all the other contracting Powers. 

In the event of one of the high contracting Parties denouncing 
the present Declaration, such denunciation shall not take effect 
until a year after the notification made in writing to the Govern- 
ment of the Netherlands, and forthwith communicated by it to 
all the other contracting Powers. 

This denunciation shall only affect the notifying Power. 

In faith of which the plenipotentiaries have signed the present 
Declaration, and affixed their seals thereto. 

Done at The Hague, the 29th July, 1899, in a single copy, 
which shall be kept in the archives of the Netherland Govern- 
ment, and copies of which, duly certified, shall be sent by the 
diplomatic channel to the contracting Powers.”* 


The deliberations preceding the Declaration’s adoption involved the 
fact that all high explosive shells generate “asphyxiating or delete- 
rious gases” which could, in a confined area, cause death. The Con- 
ference therefore adopted the interpretive ruling that the splinter and 
gaseous effects were to be compared, and the ban would apply if the 
gaseous outweighed the splinter effect.” 


The Declaration was adopted by all but one of the representative 
powers.*° The United States could not agree to this Declaration. 


28 Scort, at 225. France and Germany ratified on September 4, 1900. The 
United States never ratified. 


29 PRENTISS, CHEMICALS IN WaR (1937) 686. 
80 Belgium, Denmark, Spain, United States of Mexico, France, Greece, 
Montenegro, Netherlands, Persia, Portugal, Roumania, Russia, Siam, Sweden 


and Norway, Turkey, and Bulgaria. Hots, at 337. Great Britain also voted for 
it, but the vote was conditioned on unanimity. Jd., 118. 
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The reasons for failure of this nation alone to ratify may be summa- 
rized in a paragraph from the instructions of the State Department 
to the delegates: 


The second, third, and fourth articles, relating to the non- 
employment of firearms, explosives, and other destructive agents, 
and the restricted use of certain contrivances employed in naval 
warfare, seem lacking in practicability, and the discussion of these 
propositions would probably prove provocative of divergence 
rather than unanimity of view. It is doubtful if wars are to be 
diminished by rendering them less destructive, for it is the plain 
lesson of history that the periods of peace have been longer 
protracted as the cost and destructiveness of wars have increased. 
The expediency of restraining the inventive genius of our people 
in the direction of devising means of defense is by no means 
clear, and considering the temptations to which men and nations 
may be exposed in a time of conflict, it is doubtful if an interna- 
tional agreement to this end would prove effective. The dissent 
of a single powerful nation might render it altogether nugatory. 
The delegates are, therefore, enjoined not to give the weight of 
their influence to the promotion of projects the realization of 
which is so uncertain.** 


Captain (later Admiral) Alfred T. Mahan, the American represent- 
ative on the naval subcommittee, gave the following reasons, which 
were inserted in the report of the proceedings of the First Committee, 
for voting against the Declaration: 


1. That no shell emitting such gases is as yet in practical use 
or has undergone adequate experiment, consequently, a vote now 
taken would be taken in ignorance of the facts as to whether the 
results would be of decisive character or whether injury in excess 
of that necessary to attain the end of warfare, the immediate 
disabling of the enemy, would be inflicted. 

2. That the reproach of cruelty and perfidy addressed against 
these supposed shell was equally formally uttered against fire- 
arms and torpedoes, both of which are now employed without 
scruple. Until we know the effects of asphyxiating shell, there 
was no saying whether they would be more or less merciful than 
missiles now permitted. 

3. That it was illogical, and not demonstrably humane, to be 
tender about asphyxiating men with gas when all are prepared 
to admit that it was allowable to blow the bottom out of an iron- 
clad at midnight, throwing four or five hundred men into the 
sea, to be choked by water, with scarcely the remotest chance of 
escape. If and when, a shell emitting asphyxiating gases alone 
has been successfully produced, then, and not before, men will be 
able to vote intelligently on the subject.*? 


31 Letter of instructions to the American delegates from John Hay. Forricn 
* RELATIONS OF THE UNITED States, 1899 (1901) 512. 


32 Hots, at 119. 
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In addition, Article 23 of Convention II concerning the laws and 
customs of land warfare, signed by the powers,** contained these 
provisions: 


. it is especially prohibited :— 
(a) To employ poison or poisoned weapons ;, 


(e) To employ arms, projectiles, or material of a nature to 
cause superfluous suffering.** 


A close examination of the proceedings of the first Hague Con- 
ference gives several clues to the reason for its incompleteness. The 
President of the Conference, M. de Staal, himself gave as the keynote: 


Armed peace today causes more considerable expense than 
the most burdensome war of former times. . . . Is it necessary 
for me to declare that we are not speaking of Utopias or chimeri- 
cal measures? We are not considering disarmament. What we 
are hoping for, is to attain a limitation—a halt in the ascending 
course of armaments and expenses. We propose this with the 
conviction that if such an agreement is established, progress in 
other directions will be made—slowly perhaps, but surely. Im- 
mobility is an impossibility in history, and if we shall only be 
able for some years to provide for a certain stability, everything 
points to the belief that a tendency toward a diminution of 
military charges will be able to grow and ta develop. . . . For 
the moment we aspire to the attainment of stability for a fixed 


limitation of the number of effectives and of military budgets.** 


Another significant comment was that of General Gross von 
Schwarzhoff, member of the German delegation: 


I can hardly believe that among my honored colleagues there 
is a single one ready to state that his Sovereign, his Government, 
is engaged in working for the inevitable ruin, the slow but sure 
annihilation of his country. I have no mandate to speak for my 
honored colleagues, but so far as Germany is concerned, I am 
able to completely reassure her friends and to relieve all well- 
meant anxiety. The German people is not crushed under the 
weight of charges and taxes,—it is not hanging on the brink of 
an abyss; it is not approaching exhaustion and ruin. Quite the 
contrary; public and private wealth is increasing, the general 
welfare and standard of life is being raised from one year to 
another. So far as compulsory military service is concerned, 
which is closely connected with those questions, the German does 
not regard this as a heavy burden, but as a sacred and patriotic 


83 Belgium, Denmark, Spain, United States of America, United States of 
Mexico, France, Greece, Montenegro, Netherlands, Persia, Portugal, Roumania, 
Russia, Siam, Sweden and Norway, and Bulgaria. 

34 Scort, at 116. 

85 Hous, at 71-72. 
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duty to which he owes his country’s existence, its prosperity, 
and its future.*® 


Indicative of the mood of the Conference was that of the Russian 
representative. When the question was raised regarding the use of 
new means of destruction which might possibly have a tendency to 
come into vogue—such as those depending upon electricity and chem- 
istry, the Russian representative declared that his Government was 
in favor of prohibiting the use of all such instrumentalities, because of 
the fact that the means of destruction then employed were quite 
sufficient.** 

Indeed, that was the temper of the Conference. The Conference 
“steadily defeated proposals to eliminate weapons that had reached 
the stage of military utility. But in the discussion of chemical shell 
it became apparent that no power had developed a serviceable gas 
projectile; since no delegation had anything to sacrifice on this score, 
all seized the opportunity of taking at least one spectacular step 
toward the humanizing of war. That is, all except the United States 
delegation, which stood by its initial instructions.” ** 

It was assumed that a new Conference would be called in the near 
future. One of the delegates reported that Baron de Staal, President 
of the Conference, thought that the deliberations would really be a 
series of conferences, with another to be held in the ensuing year.*® 

Certain it was, in any event, that the work of the Conference was 
not a final act.*° 

No initiative was taken by any nation, however, to call another 
conference until the Interparliamentary Union in 1904, noting this 
lapse, urged President Roosevelt to do so. Secretary of State John 
Hay, at the direction of President Roosevelt, despatched a note,** 
dated October 21, 1904, to the signatory powers of the Acts of the 
First Hague Conference. The response was favorable.** An ironic 
touch was added by the replies of Russia and Japan, then engaged in 
the Russo-Japanese War. Russia was friendly to the spirit of the 
proposal, but regretted being unable to attend because of her previous 
engagement (her war with Japan); Japan, too, was friendly to the 
spirit of the proposal, but made the reservation that no action be 


36 Jd., 77. 

37 Id., 97-98. 

38 PRENTIsS, at 686. 

392 Wuirs, AUTOBIOGRAPHY (1905) 272. 

40 Declaration I, by its own terms, expired in five years: “The contracting 
Powers agree to prohibit, for a term of five years, the launching of projectiles 
and explosives from balloons, or by other new methods of similar nature.” 
Scott, at 220. 
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taken referable to the war being conducted just then (her war with 
Russia). It was obvious the time had not come to take up the unfin- 
ished business of the First Conference. 

President Roosevelt afforded his good offices to the termination 
of the Russo-Japanese War. The Russian Czar, although with blood- 
shot eyes, could now contemplate the dove of peace again. According- 
ly, he suggested that Roosevelt yield the initiative: The Czar had 
called the first Peace Conference; it were well he called the second. 
Roosevelt graciously acceded, and the program for the second Peace 
Conference was sent out under date of April 12, 1906,** suggesting, 
among other things, that there be considered: 


Additions to be made to the provisions of the Convention of 
1899 relative to the laws and customs of war on land—among 
others, those concerning the opening of hostilities, the rights of 
neutrals on land, etc. Declarations of 1899: one having expired, 
question of its being revived.** 


The Second Peace Conference met on June 15, 1907, in the Hall of 
Knights at The Hague. It adopted thirteen conventions and one 
declaration. There was no mention of Declaration II of the First 
Peace Conference, but there was a republication with minor changes 
of the Laws and Customs of War on Land. These had been Conven- 
tion II of the First, and were Convention IV af the Second Peace 
Conference. Article 23 of Convention IV in part reads: 


. it is especially forbidden— 
(a) To employ poison or poisoned weapons ; 


(e) To employ arms, projectiles, or material calculated to 
cause unnecessary suffering.*® 


Article 1 of Convention IV specifies that “The contracting Powers 
shall issue instructions to their armed land forces which shall be in 
conformity with the Regulations respecting the laws and customs of 
war on land, annexed to the present Convention.” ** It is interesting, 
therefore, to note what the United States issued regarding Article 23 
in conformity with article 1. The commentary on article 23, para- 


graph (a), is: 


This prohibition extends to the use of means calculated to 
spread contagious diseases; but does not prohibit measures 
being taken to dry up springs, to divert rivers and aqueducts 


43 Scort, at xxvi. 

44 Td., xxvii. 

45 Parallel comparison between article 23 of Convention IV of the Second 
Peace Conference and article 23 of Convention II of the First Peace Confer- 
ence is afforded in Scort, at 116. 

46 Scort, at 102. 
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from their courses, or to contaminate sources of water by placing 
dead animals therein or otherwise, provided such contamination 
is evident or the enemy is informed thereof.* 


The commentary on article 23 paragraph (e) is: 


The foregoing prohibition is not intended to apply to the use 
of explosives contained in artillery projectiles, mines, aerial tor- 
pedoes, or hand grenades, but it does apply to the use of lances 
with barbed heads, irregular-shaped bullets, and projectiles filled 
with glass, to the use of substances on bullets that would tend 
unnecessarily to inflame a wound inflicted by them, .and to the 
scoring of the surface or filing off the ends of the hard cases of 
bullets.** 


The interpretation placed by the United States on these provisions 
is especially significant, for it must be recalled that modern interna- 
tional law regarding the rules of warfare had its fount in this country. 
Lieber prepared General Orders No. 100 in 1863,*® and this was the 
foundation for the Brussels Conference of 1874, which in turn was 
the foundation for the Peace Conference conventions on the laws 
and customs of warfare on land. 

Although the world called the conferences at The Hague Peace 
Conferences, war did come again. Alliances fulfilled pledges; armies 
marched in their heavy boots. 

World War I settled into a static affair. The initial German 
blitzkrieg had failed, and a munitions crisis arose.®° The development 
of high explosives and powerful cannon had led military leaders to 
adopt defensive tactics of trench warfare with huge systems of under- 
ground fortifications. A new weapon was needed to reach into these 
fortifications. This new weapon was chemical warfare which, al- 
though ancient, had not been developed to the advanced stage of 
ordnance. 

Before the war, the French as early as 1912 were employing a 
26 mm. cartridge filled with ethyl bromoacetate, a slightly suffocating 
but nontoxic tear gas, which had been efficacious in the underground 
tunnels of Paris in control of the Apaches. Inasmuch as this shell 
contained tear gas, which was not “asphyxiating or deleterious,” the 
French claimed that its use did not contravene Declaration II of the 
First Peace Conference. It was a bit far-fetched, in any event, to 
assert that it was illegal to use in war against an enemy what was 
legal to use to suppress civil commotions. These cartridges were ideal 
for attacks on loopholes of the flanks of permanent fortifications. The 


47 RuLES OF LAND WARFARE, par. 28. 

48 Jd., par. 34. 

49 See note 3, supra. 
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nonpersistent gas would temporarily inactivate the defenders, while 
the attacker could surge past. The Germans knew of the gas shells 
of the French, and of the preparations being made by the French. 
Coming through devious channels under war circumstances this in- 
formation doubtlessly was no small factor in turning the attention of 
the Germans to consideration of gas warfare,** although it had been 
considered previously. 

The Germans employed chlorine in the second battle of Ypres on 
April 22, 1915. The decision to use chemicals was reached only after 
repeated persuading by that great chemist, Fritz Haber. Even then 
the militarists were not fully convinced, and permitted its use as a 
diversion while troops were deployed on the Eastern front. The 
Germans were not prepared to follow up the break in the lines 
caused by the successful use of chemicals against unprepared troops, 
and on that lack of foresight probably hinged the fate of the war. 

The story of that first chemical attack has been told many times, 
often emotionally.°* The important part of the story may be sum- 
marized: On the afternoon of April 22, 1915, on the northeast Ypres 
salient the wind turned favorable (blowing from the German to the 
French and British lines). The order for the discharge was deliv- 
ered, and there arose a heavy whitish-yellow cloud wall southward 
which developed along the German trenches. The chlorine issued 
from about 6,000 cylinders arranged in groups about ten feet apart by 
lead pipes bent over the top, and was wafted over to the enemy lines. 
Because of unpreparedness of the Allies, the gas was able to take a 
casualty toll of several thousand in a few minutes. 

The surprise effect of the chemical attack was its principal value. 
The Allies were totally unprepared, despite warnings from various 
sources that the Germans were preparing for such an attack. The 
Allies had relied on the belief that gas would contravene international 
law, and that therefore it would not be employed. The French and 
other allies hastened to set their best scientific minds at work on 
defensive measures. Further, they set to work on retaliatory offensive 
measures.** 

The German use of chlorine cylinders did not literally contravene 
Declaration II, for there were no projectiles employed."* 


51 ow FriEs AND WEsT, at 6-7; CHEMICAL WARFARE, Marine Corps Schools 
(1935) 4. 


52 An authoritative account is that in 2 Orricial, History oF THE WAR, MED- 
IcAL Services (London, 1923). 


53 Karl Kitchener stated in the House of Lords on May 18, 1915, that similar 
methods would be adopted by the British. 1 GARNER, INTERNATIONAL LAW AND 
THE Wortp War (1920), 273 (note 1). 


54 The Declaration speaks only of projectiles. 





WAR LAW NOTES 907 


The Germans had developed a gas-filled artillery shell by modify- 
ing a 10.5 cm. shrapnel. The matrix was replaced by sulfuric dianisi- 
din, which was dispersed as a fine dust upon explosion of the base 
charge. This was the “10.5-cm. Ni-shrapnel,” tested to the extent 
of 3,000 rounds at Neuve-Chapelle in October, 1914. As the lacrim- 
atory potency was too low, it was discarded. This gas projectile was 
not within the interdiction of Declaration II, for diffusion of asphyx- 
iating or deleterious gas was not its sole object. Its main purpose 
was that of shrapnel against personnel. Further, it dispersed a fine 
dust of solid and not a gas.*® 

The Germans also developed a heavy field howitzer 15 cm. tear gas 
shell, with both a H. E. charge and a chemical filler of T-Stoff (a 
mixture of xylyl bromide and xylylene bromide). This shell, “12-T,” 
was truly a chemical projectile. It was used against the Russians at 
Balimow on January 31, 1915, and on the Western Front at Nieuport 
in March, 1915.°° The German T-shells were definitely in violation 
of the Declaration. So were the tear grenades of ethyl bromoacetate 
and chloracetone used at about the same time. Partly because no 
tactical advantage was secured, neither side objected to the use by 
the foe. 

It was the dramatic chlorine cylinder episode on April 22, 1915, 
on the other hand, which induced the cry of outlaw and violator of 
treaties. 

The Declaration forbids projectiles whose sole object is the diffu- 
sion of gases. The chlorine attack of the Germans, then, is not liter- 
ally encompassed in the words. But the Declaration was promulgated 
at a time when the weapons it was seeking to interdict had not yet 
been developed, and therefore of necessity had to be proscribed in 
general rather than explicit terms. Still, chlorine had been known 
for over a century, having been discovered in 1774 by Scheele. 
Obviously chlorine could not be considered an unknown material. 
Nevertheless, inasmuch as it did have the poisonous effect intended. 
was it banned by paragraph 23 (a) against poison or poisoned wea- 
pons, or by paragraph 23 (e) against material calculated to cause 
unnecessary suffering? The United States never considered those 
provisions as applicable to chemical warfare.*” 

There is the claim then that even though it was not forbidden, the 
use of chlorine was contrary to the spirit of the various treaties. 
The argument has been advanced that Declaration II was not men- 
tioned by the Second Peace Conference, and that it therefore con- 


55 PRENTISS, at 689. 
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tinued in force: it was the intent that new conventions should replace, 
but otherwise the old should continue in force.** It is argued that 
Declaration II, taken with the other acts, “clearly” shows the spirit of 
the two Conferences, and that the provisions of the two Conferences 
were declaratory, not amendatory, of international law.*® Being de- 
claratory, they were binding on all nations, even on nations not tech- 
nically bound by signature, ratification, or adherence. Thus, although 
the “general participation clause” provided that the treaties were to 
be binding “only if all the belligerents are parties to the Conven- 
tions,” © the nations were bound neverthless by international “com- 
mon” law. 

But the conferences cannot be considered to have codified interna- 
tional “common” law. There was the express clause stipulating 
binding effect only if all the belligerents were ratifying powers. This 
would be unusual in a document intended to be not amendatory but 
declaratory of existing law. Indeed the provision that “in cases not 
covered by the regulations adopted by them, the inhabitants and 
belligerents remain under the protection and the rule of the prin- 
ciples of the law of nations, as they result from the usages established 
among civilized peoples, from the laws of humanity, and the dictates 
of public conscience,” ** clearly implies that these conventions are not 
declaratory. Further, one of the declarations,*~ by its own terms, 
expired in five years; this, too, is not declaratory. 

This all points to the logic of a strict construction. Brutal as she 
otherwise was, Germany did not violate international law by the use 
of chlorine on April 22, 1915. 

Nevertheless, it was believed that Germany had violated the spirit 
if not the letter of the treaties. After this time chemical warfare 
proceeded as rapidly as the respective nations could produce chemical 
munitions. By September 25, 1915, the Allies had retaliated with gas. 
Phosgene was introduced by the Germans on December 19, 1915. 
Mustard gas was first used by the Germans at Ypres on July 12, 1917. 
Lewisite®* was discovered toward the end of the war, but was never 
used; a cargo was dumped in mid-ocean on the signing of the 
Armistice. 

When the United States entered the war in April, 1917, gas war- 
fare was already in full use. Nothing had been done in this country, 
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however, other than some research in defense aspects by the Bureau 
of Mines under Van H. Manning. Upon this country’s entry into 
the war, gas warfare functions were performed by the Trench War- 
fare Section of Ordnance. 

On August 17, 1917, General John J. Pershing appointed Lt. Col. 
(later Maj. Gen.) Amos A. Fries, Chief of a newly created Gas 
Service. The War Department shortly thereafter promoted Fries 
to Colonel of the 30th Engineers, later the First Gas Regiment. 
Although nominal commander, Fries never acted in that capacity, as 
his Gas Service duties occupied all his time and energy, but Col. E. J. 
Atkisson creditably filled that role. Lt. Col. (now Col.) J. Enrique 
Zanetti was made chemical warfare liaison officer with the French 
in October, 1917. 


Chemical warfare was participated in by every branch of the army, 
but except for the activities in the field there was no central coodrdi- 
nating point. Maj. Gen. Wm. L. Sibert was therefore appointed 
Director of a unified Chemical Warfare Service on May 11, 1918, 
with Brig. Gen. Fries in charge of the Overseas Division. 

Shortly thereafter, acting under the Overman Act, passed on May 
20, 1918,% President Wilson on June 28, 1918, created the Chemical 
Warfare Service, effective July 1, 1918, as a temporary organization 
to remain in force not longer than six months after the termination 


of the war emergency. On July 11, 1919, continuance until June 30, 
1920, was authorized® pending reorganization of the army. 


After the war, opinion was much confused regarding the proper 
place for chemical warfare in the peacetime military establishments of 
the various powers. In the Treaty of Versailles, itself, there was a 
provision that Germany was not to manufacture or import “asphyxi- 
ating, poisonous, or other gases and all analogous liquids, materials, 
or devices.” ® This provision, however, is to be construed as intend- 
ing the complete disarmament of Germany, for it appears in connec- 
tion with a corresponding prohibition against the manufacture or 
importation of “armoured cars, tanks and all similar constructions 
suitable for use in war.” ** 


Nations were reluctant to provide openly for chemical warfare in 
their military budgets. Nevertheless, owing largely to the recom- 
mendation of General Pershing, chemical warfare was definitely 
established as a permanent branch of the United States Army. In 
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the National Defense Act of June 4, 1920, Congress provided for a 
separate Chemical Warfare Service with these powers: 


ee 





There is hereby created a Chemical Warfare Service . . 
The Chief of the Chemical Warfare Service under the authority 
of the Secretary of War shall be charged with the investigation, 
development, manufacture, or procurement and supply to the 
Army of all smoke and incendiary materials, all toxic gases, and 
all gas-defense appliances; the research, design, and experi- 
mentation connected with chemical warfare and its material; 
and chemical projectile filling plants and proving grounds; the 
supervision of the training of the Army in chemical warfare, 
both offensive and defensive, including the necessary schools of 
instruction; the organization, equipment, training, and operation 
of special gas troops, and such other duties as the President 
may from time to time prescribe.® 


In accordance with this enabling act, the War Department issued 


an order from which the following is extracted: 


. the following duties are assigned to the Chemical War- 
fare Service: 


a. Supervision of the training of the Army in chemical war- 
fare, both offensive and defensive, including the neces- 
sary schools of instruction; the organization, equipment, 
training, and operation of special gas troops. 

b. Research, design, and experimentation connected with 
chemical warfare and its material. 

c. Investigation, development, procurement, and supply to 
the Army of all toxic gases, smoke, incendiary material, 
and gas-defense appliances. Gas-defense appliances will 
include all measures for protection up to the time that a 
soldier becomes a casualty . 

d. The filling of all projectiles and containers with all gas, 
smoke, and incendiary material, including the marking 
and painting, all of which will be subject to the concur- 
rence of the Ordnance Department. 

e. Concurrence in the approval of specifications for the size, 
shape, and materials of bursting charges of all chemi- 
cally filled projectiles. 

f. Concurrence in the approval of designs for all parts used 
in connection with the filling of gas, smoke, or incendiary 
projectiles, including boosters, adapters, fuses, shells, 
grenades, and drop bombs. 

g. Design and procurement of all containers for bulk ship- 
ments of gases. 

h. The preparation of requirements. programs for all mate- 
rial that is issued by the Chemical Warfare Service or 


that is used exclusively by the Chemical Warfare Service 
troops. 





68 Sec. 12a, 41 Stat. 221; 10 U. S. C. §§ 221, 222. 
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i. Recommending to the Secretary of War the proportion 
of the various types of gas shells to be used, including 
the proportion of the various types of fuses, boosters, and 
empty shells to be supplied by the Ordnance Department 
for such gas ammunition. 


l. The storage and issue of all chemical warfare material 
except artillery chemical ammunition, chemical grenades, 
and chemical drop bombs.*® 


Secretary of State Charles Evans Hughes, on July 8, 1921, sent 
out feelers to Great Britain, France, Italy, and Japan to determine 
their attitude regarding participation in a conference to discuss limi- 
tation of armament.”° The replies were favorable, and the delegates 
of the Disarmament Conference began their deliberations in Washing- 
ton November 6, 1921. Article V, signed at Washington, February 
6, 1922, reads: 


The use in war of asphyxiating, poisonous or other gases and 
all analogous liquids, materials or devices, having been justly 
condemned by the general opinion of the civilized world and a 
prohibition of such use having been declared in treaties to which 
a majority of the civilized Powers are parties. 


The Signatory Powers, to the end that this prohibition shall 
be universally accepted as a part of international law binding 
alike the conscience and practice of nations, declare their assent 
to such prohibition, agree to be bound thereby as between them- 
selves and invite all other civilized nations to adhere thereto.” 


This treaty was signed by the representatives of the five powers, 
and was ratified by the United States,”* Great Britain, Italy, and 
Japan. France did not ratify.7* Inasmuch as there was express pro- 


69 Sec. III, G. O. 54, 1920. By Sec. VII, G. O. 10, 1941, there was trans- 
ferred from the Ordance Department to the Chemical Warfare Service “the in- 
vestigation, design, development, storage, and issue of all incendiary munitions 
which are in general consumed in the incendiary process, and substitutes there- 
for.” (Sec. VIII, G. O. 13, 1941, added procurement responsibility. ) 

By Sec. VI, G. O. 11, 1941, there was assigned to the Chief of the Chemical 
Warfare Service the duty of “The design, procurement, storage, and issue of 
the 4.2-inch chemical mortar, its ammunition and accessories, and of all other 
weapons and material used exclusively or predominantly by Chemical Warfare 
Service troops.” 

Acting under the First War Powers Act, 1941 (Public Law 354, 77th Con- 
gress), President Roosevelt on February 28, 1942, reorganized the Army and 
War Department (7 Fep. Recister 1609 (1942)). In accordance with the 
President’s Executive Order, Chief of Staff G. C. Marshall placed the Chemical 
Warfare Service under Services of Supply (W. D. Circ. No. 59, 1942). 

70] ForEIGN RELATIONS OF THE UNITED States, 1921 (1936) 18. 

712 ForeEIGN RELATIONS OF THE UNITED States, 1922 (1938) 269. 


72 Ratification advised by the Senate, March 29, 1922; ratified by President 
Coolidge, June 9, 1923. Id., 267. 

73 France’s nonratification was occasioned by an illogical joinder of sub- 
marine warfare and chemical warfare in one convention. France, especially in 
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vision that “the present Treaty . . . shall take effect on the deposit 
of all the ratifications,” ** no binding agreement was entered into. 
Soon after her signature, indeed, Japan purchased three complete 
gas manufacturing plants in France, and began manufacture of phos- 
gene, mustard, and tear gas at her naval base at Sasebo, with French 
engineers to assist in management and instruction at the beginning.” 


At the Fifth International Conference of American States, held in 
Santiago, Chile, in 1923, the delegates of the United States, Vene- 
zuela, Uruguay, Ecuador, Chile, Guatemala, Nicaragua, Costa Rica, 
Brazil, Salvador, Colombia, Cuba, Paraguay, the Dominican Repub- 
lic, Honduras, Argentina, and Haiti’® declared their intention— 


To recommend that the governments reiterate the prohibition 
of the use of asphyxiating or poisonous gases, and all analogous 
liquids or devices, such as are indicated in the Treaty of Wash- 
ington, February 6, 1922.77 


This was merely a recommendation. Further, as by other terms 
of the resolution it was to have no effect unless all agreed, this reso- 
lution did not have even the solemnity of a unanimous recommenda- 
tion, and is a complete nullity in international law. 


In the same year there was an agreement entered into by Guate- 
mala, Salvador, Honduras, Nicaragua, and Costa Rica. At a con- 
ference on Central American Affairs in Washifigton, these nations 
on February 7, 1923, signed a convention of which Article V reads: 


The contracting parties consider that the use in warfare of 
asphyxiating gases, poisons, or similar substances, as well as 
analogous liquids, materials, or devices, is contrary to humani- 
tarian principles, and to international law, and obligate them- 
selves by the present convention not to use said substances in 
time of war.” 


This convention, between nations having a total population of 
eight millions, is the only binding agreement regarding chemical war- 
fare in existence at the present time. 


In 1925 there was a conference for the supervision of the interna- 
tional traffic in arms, generally known as the Geneva Conference. 
Before the opening session on May 4, Secretary of State Kellogg sent 


view of Germany’s chemical supremacy, probably would have approved the 
chemical warfare prohibition; the submarine portion, however, would have put 
France in jeopardy (or so France thought) because she had a small navy. 
PRENTISS, at 691. 


74 Art. 6. 

75 CHEMICAL WARFARE, supra note 51, at 11. 

76 The delegates of Bolivia, Mexico, Panama, and Peru did not join. 
77 Paragraph C, Fifth Agreement. 

78 (1923) 17 Am. Journ. Int. LAw (Supp.) 116. 
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instructions to the American delegates in a letter dated April 16 
containing the statement: 


. . . The Department [of State] would desire to see an article 
inserted absolutely prohibiting international trade in asphyxiating, 
poisonous or other gases for use in war . . . as this Government 
and various other governments are clearly committed to the prin- 
ciple that poisonous gases should not be used in warfare, there 
is every reason for you to press for the inclusion of an article 
prohibiting the shipment of such gases in foreign trade for pos- 
sible use in time of war.”® 


The Geneva Conference, upon the introduction of the matter by 
the American delegation, adopted a “Protocol for the Prohibition 
of the Use in War of Asphyxiating, Poisonous or Other Gases, and 
of Bacteriological Methods of Warfare” on June 17: 


Whereas the use in war of asphyxiating, poisonous or other 
gases, and of all analogous liquids, materials or devices, has been 
justly condemned by the general opinion of the civilized world ; 
and 

Whereas the prohibition of such use has been declared in 
treaties in which the majority of Powers of the world are Parties ; 
and 

To the end that this prohibition shall be universally accepted 
as a part of International Law, binding alike the conscience and 
practice of nations; 


Declare: 


That the High Contracting Parties, so far as they are not 
already Parties to treaties prohibiting such use, accept this 
prohibition, agree to extend this prohibition to the use of bac- 
teriological methods of warfare and agree to be bound as be- 
tween themselves according to the terms of this declaration. 

The High Contracting Parties will exert every effort to 
induce other States to adhere to the present protocol.*° 


The Protocol contained a provision that it was to come into force 
for each signatory Power “as from the date of deposit of its ratifica- 
tion, and, from that moment, each Power will be bound as regards 
other Powers which have already deposited their ratifications.” ** 


The United States had initiated discussion on the subject in the 
belief that France would ratify the 1922 pact, thus binding the five 
largest powers. This France failed to do. Further, inasmuch as the 
conference had been called for the limitation of traffic in munitions, 
the acts were likewise circumscribed. It early became apparent that 
to forbid traffic was merely to give an advantage to those nations 


791 ForEIGN RELATIONS OF THE Unitep States, 1925 (1940) 35-36. 
80 ~_ Submitted to Senate, January 12, 1926. 
81 [bid. 
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with a domestic industry. The proper approach would have been 
a complete ban—but this the delegates were not empowered to do 
by their instructions. The delegates therefore prepared a treaty 
dealing solely with exporting of munitions—with no mention of 
chemical agents. The Protocol was intended merely to show the 
sentiment of the delegates. The United States among several others 
did not ratify, and consequently the Protocol was never binding on 
this country.®? 

For some years there had been functioning, albeit rather unosten- 
tatiously, a Temporary Mixed Commission which reported annually 
to the League of Nations until this Commission was supplanted in 
1926 by a Preparatory Commission for the Disarmament Conference. 
This latter Commission drafted the agenda for the General Disarma- 
ment Conference in 1932. The Preparatory Commission had con- 
sidered renouncement of chemical warfare, but in 1930 the British 
delegation inquired whether or not lacrimators were to be included 
in such a prohibition. The United States representative, Hugh Gib- 
son, declared: 


. . We seek a maximum prohibition of inhumane agencies 
but at the same time should not be led to bring into disrepute 
the employment of agencies which not only are free from the 
reproach of causing unnecessary suffering, but which achieve 
definite military or civil purposes by means in themselves more 
humane than those in use before their adoption. 


The view of the United States representative influenced the Pre- 
paratory Commission to let the Disarmament Conference render the 
final decision. The United States suggested a restriction on lethal 
gases; Italy was opposed to aggressive chemical warfare. There 
was no universal agreement on the subject and the Conference ad- 
journed without action in that regard.** 

During all these years the great powers of the world have main- 
tained chemical warfare establishments. Advocates of chemical war- 
fare have maintained that it would be naive to imagine that chemical 
warfare could be suppressed by arguments which had been ineffec- 
tually advanced against other weapons of war when first introdued ;** 
that chemical warfare is more humane than most of the other recog- 
nized implements of war; ** that the only arguments which may be 
advanced against chemical warfare are those which may be advanced 
against war itself. Our American people have never been a mili- 
taristic goose-stepping herd. We work hard at peace, and only 

82 PRENTISS, at 693. 

83 PRENTISS, at 694-695. 


84 See Admiral Mahan’s realistic views, note 32, supra. 
85 See note 11, supra. 
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slowly are we aroused to war. But we are not an isolated part of 
the universe, and we can therefore be thankful that the Chemical 
Warfare Service, under intelligent and capable leadership of Gen- 
erals Wm. L. Sibert,®® A. A. Fries,§7 H. L. Gilchrist,** C. E. Brig- 
ham,®* Walter C. Baker,®° and William N. Porter,®* can point with 
pride to a record of resourcefulness and preparedness. 

The Chemical Warfare Service has rendered significant contribu- 
tions to the cause of civilization. Tear gases used as war agents are 
necessary for the protection of society in quelling civil disturbances. 
Through focussing attention on industrial toxicology, chemical war- 
fare has been a factor in Workmen’s Compensation legal history. 
Its research has been of aid in saving lives in mines,” in fire fighting,®* 
in industry.** It has been of assistance in chemical technology,®* in 
aeronautics,*® and in the home, factory, and farm.*? There is hardly 
a field of peaceful human endeavor which does not owe a debt to the 


Chemical Warfare Service. Cyrus BERNSTEIN. 


DRAFTING WOMEN FOR INDUSTRY 


When the newly appointed manpower chief, Paul V. McNutt, was 
asked the other day if he contemplated a draft of labor for farms and 
factories, he answered, “We will not call it a draft—yet.”+ The sig- 
nificance of this reply should not be overlooked. It indicates how 
pressing has become the problem of finding enough workers for Amer- 
ica’s war economy. 


Calculations of government economists are even more significant. 
It is estimated by the United States Department of Labor that by the 
end of the year approximately 15 million employees will be needed for 
war industries. This figure is set at 20 million for the last quarter of 
1943. And this figure may be upped considerably as the military 
needs of the United Nations become more clearly defined. 


86 During the World War. 

87 1920-1928. 

88 1929-1933, 

89 1933-1937. 

90 1937-1941. 

91 1941 to the present. 

92 E.g., dust respirators and protective devices against toxic gases deep in 
the bowels of the earth. 

93 E. g., protection against deadly carbon monoxide. 

94 E. g., protection against toxic industrial gases, liquids, dusts, etc. 

95 E. g., studies in filters, absorbers, and adsorbers. 

96 FE. g., meteorological discoveries. 

97 E. g., fumigation and methods of detecting gas leaks. 

1 The Washington Post, April 21, 1942. 
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Where are these workers to come from? According to the United 
States Department of Labor, there are about seven and a half million 
men and one million women already at work in essential industries. A 
good many more will become available as non-essential industries con- 
vert to war production. But this number is liable to substantial reduc- 
tions as more and more men are called into the armed services. In 
all likelihood many groups of workers not at present in the labor force 
—the unemployed, the superannuated, the youths, and the 16 and a 
half million women between the ages of 18 and 44 who are not em- 
ployed otherwise than in the performance of household duties*—will 
be called upon to furnish from their ranks new recruits for industry. 

Obviously it is this last group of potential workers that constitutes 
the most important labor reserve. This is especially evident when it 
is realized that women can handle efficiently a wide variety of jobs.* 
The Women’s Bureau, United States Department of Labor, after a 
survey of plants making war materials reported that at least one- 
fourth to one-third of the jobs in aircraft assembly plants, seventy-five 
per cent of the work in the assembly of aircraft instruments, and at 
least forty per cent of the jobs in the manufacture of artillery and 
small arms ammunition can be done satisfactorily by women.‘ 


2 United States Census (1940). 


3In World War I 2,124 iron and steel firms surveyed employed over three 
fourths as many women after the first draft and nearly a third again as many 
women after the second draft as were reported for the entire 17,862 firms 
included in the 1914 Census of Manufacturers. Plants engaged in the manu- 
facture of airplanes and airplane parts numbered but 16 and employed but one 
woman among their 221 wage earners according to the Census of 1914, but after 
the second draft there were 6,108 women in a total of 26,470 employees in 40 
plants making planes and parts that were investigated. In the 111 plants mak- 
ing explosives only 73 women were reported by the 1914 Census, whereas the 
25 plants surveyed reported 12,000 women after the second draft. U.S. Depart- 
ment of Labor, Women’s Bureau, The New Position of Women in American 
Industry (1920) 17. 


*“Women are now used extensively on the following operations and more 
could be used after brief training periods on the job: 


GROUP 1.—Drill press; all types of light sub and final assembly requiring 
the use of hand tools; electrical work such as wiring and assembling 
parts, winding coils and armatures, soldering and taping; all painting 
processes except spray painting; visual inspection; nursing; clerical. 

Women are used to some extent on the jobs below, but more could be used 

after short trainging periods and upgrading from other jobs: 


GROUP 2.—Milling machines; light punch and forming presses; bench and 
watchmakers’ lathes ; burring, polishing, lapping, and buffing on lathes; 
hand finishing machined parts by filing, burring, and lapping; spot weld- 
ing; soldering; spray painting; packing and labeling. 

In the third group are the more skilled and higher paid jobs. Women are 
now used only to a slight extent on these operations, but after training, such as 
that now offered men, they could readily perform them. 

GROUP 3.—Light duty hand and automatic screw machines; light turret 

lathes; setting up machines; sheet metal forming and riveting; acetylene 
and torch welding; electric arc welding; calibrating, checking and testing 
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How are these women to be reached? It is assumed that the greater 
part of the male population of the country can be mobilized through 
the workings of the Selective Service System, but what about the 
women? If they are to be drafted what are the constitutional consider- 
ations? Is compulsion necessary? What should a conscription pro- 
gram embrace? These are questions that clamor for answers. 


fia hs 5? 3 NO 


Drafting Labor Under the Constitution 


Perhaps to some individuals any discussion of the constitutionality 
of labor conscription legislation *® will seem rather academic. To a 
large extent they will be right. Extra legal circumstances are bound 
to play an increasingly large role in any judicial determinations re- 
garding war measures and the shape of these circumstances is beyond 
conjecture at the present moment. Nevertheless the following analysis 

is attempted in the hope that it will serve a useful purpose in suggest- 
i ing the issues and precedents which would have to be considered in 
disposing of this question. 


peas gree 


DER nasi a 


The War Power of Congress—What is the war power of Congress? 


| The Constitution declares: 
i The Congress shall have Power . . . To Declare War... 
To raise and support Armies . . . To provide and maintain a 


Navy; To make Rules for the Government and Regulation of 
the land and Naval Forces: To Provide for calling forth the 
Militia to execute the laws of the Union, suppress Insurrections 
and repel Invasions; To provide for organizing, arming, and 
disciplining the militia, . . . And to make all Laws which shall 
be necessary and proper for carrying into Execution the fore- 
going Powers.°® 


ney 





The operation of war industries with maximum efficiency would 
seem to be within the enumerated powers but if not, there is the vast 
authority incidental to such a grant, which “is not left to implication 
alone but is itself recognized expressly.” 7 The Supreme Court found 


raw materials, stock and salvage parts; inspection by the use of gages, 
micrometers, calipers and blueprints; production planning, routing, and 
control; tracing; drafting; tool crib and store tending and dispatching ; 
timekeeping; factory office and factory clerical work.” Press Release 
Women’s Bureau United States Department of Labor, May 4, 1942. 
5 Although directed primarily to women, any conscription legislation would 
undoubtedly cover both sexes. 


6 Art. I, Sec. 8. 


7 The extent of the implied power of Congress is readily seen from the vari- 
ous decisions of the Supreme Court upholding New Deal legislation. “In ex- 
press terms Congress is empowered ‘to declare war’ which necessarily connotes 
: the plenary power to wage war with all the force necessary to make it effective 
. S. v. MacIntosh, 283 U. S. 605, 622, 51 Sup. Ct. 570, 75 L. ed. 1302 
hj - (1930). See also Wambaugh, War ‘haune Legislation (1917), 30 Harv. 
L. REv. 663, 669. 
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the compulsory draft legislation of 1917 well within this incidental 
authority commenting that “as the mind cannot conceive an army 
without the men to compose it, . . . the objection that it does not 
give power to provide for such men would seem to be too frivolous 
for further notice.” * The Court also added that “a governmental 
power which has no sanction to it . . . is in no substantial sense a 
power.” By analogy it may be said in these days of mechanized war- 
fare that Congress has the power to provide the army with materiél 
and if necessary, to compel labor and capital to produce such materiél. 

It has been questioned, however, whether the war power of Con- 
gress would embrace the conscripting of labor for industries only sec- 
ondarily engaged in war production or engaged in making goods for 
strictly civilian consumption.’ Such a distinction would appear to be 
lacking in realism. The effective prosecution of the war demands that 
all war industries have an uninterrupted supply of all items needed to 
keep them in production.’® In times of “blitzkrieg” and blockade it 
also demands use of every means to sustain the health, welfare and 
morale of non-combatants. Moreover the relationship between the 
successful prosecution of the war and a program which will release 
labor from “non-essential” employment for work in “essential” in- 
dustries is probably as direct as that which the Supreme Court on a 
number of occasions has found to exist between intra and interstate 
commerce.*? 


The Limitations of the Constitution—If{ the power of Congress to 
draft labor is established a further question arises. Do constitutional 
limitations come into play restricting this power?** A considerable 


8 The Selective Draft Law Cases, 245 U. S. 366, 38 Sup. Ct. 159, 62 L. ed. 349 
(1918) ; see also Wambaugh, supra, note 7. 


® Hoague, Brown, Marcus, Wartime Conscription and Control of Labor 
(1940); 54 Harv. L. Rev., 50, 82. 


10 Cf. Highland v. Russell Car Co., 279 U. S. 253, 49 Sup. Ct. 314, 73 L. ed. 
688 (1929) (affirming federal regulation of coal prices during last war). 


11N, L. R. B. v. Fainblatt, 306 U. S. 601, 59 Sup. Ct. 668, 83 L. ed. 1014 
(1939) (National Labor Relations Board has jurisdiction where cessation of 
manufacture necessarily results in cessation of movement of manufactured 
product into interstate commerce) Coronado Coal Co. v. United Mine Workers, 
268 U. S. 295, 45 Sup. Ct. 551, 69 L. ed. 963 (1925); Bedford Cut Stone Co. 
v. Stone Cutters Assn., 274 U. S. 37, 47 Sup. Ct. 522, 71 L. ed. 916 (1927) ; 
Local 167 v. United States, 291 U. S. 293, 54 Sup. Ct. 396, 78 L. ed. 804 (1934), 
(wholly intrastate activities prohibited where if permitted interstate commerce 
would be restrained). 


12 One commentator suggests that constitutional restraints are inoperative be- 
cause the United States gets its power to wage war not from the Constitution, 
but as an inherent attribute of national sovereignty. Corwin, THE Constitu- 
TION AND WHat It Means Topay (1930). The author in discussing this 
point calls attention to SUTHERLAND, CONSTITUTIONAL POWER AND WorLp 
AFFairs (1919) ard to United States v. Curtiss Wright Export Corp., 299 
U. S. 304, 57 Sup. Ct. 216, 81 L. ed. 255 (1936). 
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body of opinion maintains that the Constitutional guarantees refer 
only to times of peace and are suspended upon the outbreak of war.?® 
Those who hold this view insist that they find support in Miller v. 
U. S. in which the court in upholding the legality of the Confiscation 
Acts of the Civil War said: ** 


If the statutes were not enacted under the municipal power of 
Congress to legislate for the punishment of crimes against the 
sovereignty of the United States, if, on the contrary, they are 
an exercise of the war powers of the government, it is clear they 
are not affected by the restrictions imposed by the fifth and sixth 
amendments . . . Of course the power to declare war involves 
the power to prosecute it by all means and in any manner in which 
war may be legitimately prosecuted." 


However persuasive this doctrine may appear to be there are a num- 
ber of objections which seem to effectively militate against it. For 
one thing, the facts of the Miller case limit the holding to a situation 
in which the war power of the government is invoked against public 
enemies.*® Again it can scarcely be assumed that the Constitution was 
only meant to be effective in times of peace when Article 1, Sec. 9, 
Clause 2 refers to invasion or rebellion and provides specifically for 
suspension of the guarantee of the writ of habeas corpus in the event 
of such contingencies. The fifth amendment also provides that “No 
person shall be held to answer for a capital or otherwise infamous 
crime, unless on a presentment or indictment of a grand jury, except 
in cases arising in the land or naval forces, or in the militia, when in 
actual service in time of war or public danger.” 

In the light of these expressions it is improbable that the Constitu- 
tional draftsmen were limiting their handiwork to peacetime. Finally, 
before the doctrines of the unlimited war power of Congress can be 


13 BERDAHL, WAR Powers OF EXECUTIVE IN THE UNITED States (1920) 15-17. 
Professor Wambaugh has also given comfort to this school of thought. He 
comments, “Regarding all the powers given to the national government, it is 
to be said that the Constitution, like any other document, prima facie is to be 
understood as having in mind normal life and not abnormal life—for normal life, 
is, so to speak, its atmosphere and content. . . . and the normal life is peace not 
war.” Wambaugh, supra note 7, 668. See also Black, The Theory of the 
War Power under the Constitution (1926) 60 Am. L. Rev. 31. 

1411 Wall 268, 304, 305, 20 L. ed. 135 (U. S. 1870). 

15 Black, supra note 13, stresses the importance of distinguishing between the 
extrinsic and intrinsic war power of Congress and suggests that the doctrine of 
unlimited power springs from a failure to do so. “We cannot proceed far in our 
analysis,” Black says, “without making the distinction between the internal and 
external aspects of the war power. The internal aspect covers that phase of the 
war power as it affects our own citizens and as it tends to abrogate the safe- 
guards contained in the Bill of Rights. The external aspect covers that phase of 
the war power as exercised against public enemies, including the rules and prac- 
tices of warfare, the treatment of prisoners and enemy noncombatants and the 
general status of neutrals. We are concerned in this work solely with the internal 
aspect of the war power. . . . It is our contention that the internal war power 


3 





. 
( 
t} 
{ 
ft 








920 THE GEORGE WASHINGTON LAW REVIEW 


adopted, Ex parte Milligan ** and a long line of cases *7 must be suc- 
cessfully hurdled. This would seem to be fraught with more than 
ordinary difficulty for Mr. Justice Davis in the aforementioned case 
most emphatically declared : 


The Constitution of the United States is a law for rulers and 
people, equally in war and in peace, and covers with the shield of 
its protection all classes of men, at all times, and under all cir- 
cumstances. No doctrine involving more pernicious consequences 
was ever invented by the wit of man than that any of its pro- 
visions can be suspended during any of the great exigencies of 
government. Such a doctrine leads directly to anarchy or despot- 
ism, but the theory of necessity on which it is based is false; for 
the government within the Constitution, has all the powers grant- 
ed to it, which are necessary to preserve its existence; as has 
been happily proved by the result of the great effort to throw off 
its just authority.’* 


Although not suspended constitutional guaranties are substantially 
qualified in wartime. Shortly after the first great world conflict, 
Charles Evans Hughes in an address to the American Bar Association 
asserted that the guarantees regarding personal rights “perfectly 
adapted to conditions of peace do not have the same complete and uni- 
versal application in time of war.” Citing Brushaber v. Union Pa- 
cific R. R.’* to the effect that the Constitution “does not conflict with 
itself by conferring upon the one hand a taxing power and taking the 
same power away on the other by the limitations of the due process 
clause.” Mr. Hughes went on to say: 


Similarly, it may be said that the power has been expressly given 
to Congress to prosecute war, and to pass all laws which shall 
be necessary and proper for carrying that power into execution. 
That power explicitly conferred and essential to the safety of 
the nation is not destroyed or impaired by any later provision of 
the Constitution or by any one of the amendments. These may 
be construed so as to avoid making the Constitution self destruc- 
tive, so as to preserve the rights of the citizen from unwarrant- 


is subject to constitutional limitations. It is true, that as against public enemies, 
the external war power is unlimited, except as regulated by the law of nations.” 

164 Wall 2, 18 L. ed. 281 (U. S. 1866). 

17“The war power of the United States, like its other powers and like the 
police power of the states is subject to applicable constitutional limitations. .. .” 
Hamilton v. Kentucky Distilleries and Warehouse Company, 251 U. S. 146, 
40 Sup. Ct. 106, 64 L. ed. 194 (1919). “We are of the opinion that the court 
below was clearly right in ruling that the decisions of this court indisputably 
establish that the mere existence of a state of war could not suspend or change 
the operation upon the power of Congress of the guaranties and limitations of 
the Fifth and Sixth Amendments as to questions such as we are here passing 
upon.” The United States v. Cohen Grocery Company, 255 U. S. 81, 41 Sup. 
Ct. 298, 65 L. ed. 516 (1921). 

18 Ex parte Milligan, supra note 16, 120, 121. 

19 240 U. S. 1, 36 Sup. Ct. 236, 60 L. ed. 493 (1916). 
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able attack, while assuring beyond all hazard the common defense 
and the perpetuity of our liberties.*° 


Instances of the wartime limitation of constitutional guaranties are 
found in the litigation growing out of 1917-18 emergency legislation.”* 
In this connection the recent Gobitis case ** should be examined. In 
1938 a Federal District Court enjoined a Pennsylvania School Dis- 
trict from requiring pupils to salute the national flag on the ground 
it was an infringement of the liberty of conscience. When that case 
was first heard, the world was comparatively at peace, but by the 
time the case was decided by the United States Supreme Court, a real 
threat to the security of this country had developed. Significantly Mr. 
Justice Frankfurter, in setting aside the injunction,?* found no in- 
vasion of conscience for a “society which is dedicated to the preserva- 
tion of these ultimate values of civilization may in self-protection 
utilize the educational process for inculating those almost unconscious 
feelings which bind men together in a comprehending loyalty, what- 
ever may be their lesser differences and difficulties . . . so long as 
men’s right to believe as they please, to win others to their way of 
belief, and their right to assemble in their chosen places of worship 
for the devotional ceremonies of their faith, are all fully respected.” ** 

What are the constitutional limitations which would have to be 
considered, in regard to labor conscription legislation? The proscrip- 
tion of “cruel and unusual punishment”? Hardly.*® The prohibition 


20 (1917) 85 Centra. L. J., 206, 214. 

21In The Selective Draft Law Cases, supra note 8, the Court termed the 
argument that the statute violated the Thirteenth Amendment so fallacious as to 
be “refuted by its mere statement.” The Fifth Amendment was held by the 
Court not to limit congressional power to prevent publications and speeches 
which tended to interfere with the conduct of the war. Schenck v. United States, 
249 U. S. 47, 39 Sup. Ct. 247, 63 L. ed. 470 (1919) ; Frohwerk v. United States, 
249 U. S. 204, 39 Sup. Ct. 249, 63 L. ed. 561 (1919); Debs v. United States, 
249 U. S. 211, 39 Sup. Ct. 252, 63 L. ed. 566 (1919) ; Abrams v. United States, 
250 U. S. 616, 40 Sup. Ct. 17, 63 L. ed. 1173 (1919) ; Schaefer v. United States, 
251 U. S. 466, 40 Sup. Ct. 259, 64 L. ed. 360 (1920). See also (1921) 21 Cot. 
L. R. 211. In Block v. Hirsh, 256 U. S. 135, 41 Sup. Ct. 458, 65 L. ed. 865 
(1920), the Court brushed aside the contention that the Fourteenth and Fifth 
Amendments and Article I, section 1 were contravened by legislation fixing rents 
and conditions of rental property in the District of Columbia. 

22 310 U. S. 586, 60 Sup. Ct. 1010, 84 L. ed. 1375 (1940). 

23 The decision is technically grounded on the presumption of validity which 
attaches to the reasonable exercise of legislative power to protect institutions 
of government. Cf. Cantwell v. State of Connecticut, 310 U. S. 296, 60 Sup. 
Ct. 900, 84 L. ed. 1213 (1940), which came down the same term of Court. 
In holding that a statute requiring a certificate of approval from the Secretary 
of Public Welfare before solicitations could be made for a religious cause was 
unconstitutional, the Court showed its customary zeal for the protection of civil 
liberties. It is suggested that here there were no involvements regarding na- 
tional safety and the Court unhesitatingly applied to its fullest extent the Con- 
stitutional guarantee of freedom of worship. 

24 Tbid., 600. 

25 Hoague, Brown, Marcus, supra note 9. 
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of “involuntary servitude.” Yes, although it has been contended that 
the interdict is limited by the circumstances which called it into exist- 
ence, namely the extirpation of negro slavery, to labor which would 
produce similarly undesirable social results.2® Even the most liberal 
application of the Thirteenth Amendment seems to confine its opera- 
tion to cases where peonage would in fact be brought about and a 
conscription program patterned on the British model ** with individual 
safeguards might well be beyond attack.** This is particularly true in 
view of the exigencies of the present situation for as Mr. Justice 
Frankfurter warned the day after Pearl Harbor: 


[it is] more important than ever before to enforce civil 
liberties with a generous outlook, but . . . [it is] no less essen- 
tial for the assurance of civil liberties that the federal system 
founded upon the Constitution be maintained. . . .7° 


DRAFTING LABOR IN GREAT BRITAIN 


Inasmuch as American history offers no convenient yardstick by 
which to judge labor conscription,®® attention is directed to contem- 
porary British experience. 


On the eve of the outbreak of World War II the British Parlia- 
ment passed the Emergency Powers (Defense) Act of 1939 delegat- 


26In the Thirteenth Amendment the use of the term “exist” makes the 
amendment “an inhibition in every individual, on the states and on the nation. 
The use of the disjunctive ‘neither’ and ‘nor’ disassociate slavery and involun- 
tary servitude and render them independent of each other. . . . The contention 
was made by the government in the draft cases that ‘all public service or any 
compulsory service that the government wishes to impose or has in the past 
imposed, is a general exception to the language of the amendment.’ If this is 
true, then why did the framers of the Thirteenth Amendment make an express 
exception of the case of ‘punishment for crime.’ Under the government's in- 
terpretation, this express exception becomes mere surplusage.” Black, The 
Selective Draft Cases—a Judicial Milepost on the Road to Absolutism (1931). 
11 Boston U. L. R. 37, “It is evident that the language of the amendment is 
not used in any restrictive sense. . It is general and wean in its 
application.” Slaughter House Cases, 16 Wall 36, oT L. ed. 394 (U. S. 1872) 
[dissent]. 

27 Infra 923. 

28 Bridges v. State of California, 314 U. S. 252 (1941). 

29 Cf. Taylor v. State of Georgia, 62 Sup. Ct. 415. For a comprehensive 
review of decisions holding statutes involving compulsory service both within 
and without the prohibition of the Thirteenth Amendment see (1937), 21 MINN. 
L. Rev. 452. The Fifth Amendment although containing a few restraints not 
imposed by the Thirteenth Amendment is more general in terminology and hence 
more susceptible to relaxation. The Fourteenth Amendment was held to be 
invaded by a West Virginian statute prohibiting idleness, Ex Parte Hudgins, 86 
W. Va. 526, 103 S. E. 327 (1920), but it is doubtful whether this would furnish 
any authority for challenging conscription legislation. 

80 During the Revolutionary War, however, New York and Virginia con- 
scripted certain types of workmen. In addition, during World War I, several 
states enacted statutes requiring every able-bodied person of working age to be 
employed at a useful or lawful occupation. In 1924 and 1928, the Republican 
Party approved a wartime draft of labor in its platform. Hoague, Brown, 
Marcus, supra note 7 
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ing certain powers to the Crown.*! These were of a sweeping nature 
but the power to conscript labor was specifically excluded.*? A few 
days later the Control of Employment Act was passed establishing an 
employment licensing system.** The objective of this legislation was 
to place limitations upon the free movement of labor (women as well 
as men were covered) thus preventing non-essential industries from 
absorbing the skilled workers needed in war production. 

Until the German army occupied the Channel ports this legislation 
remained virtually the only effort to provide the industrial organiza- 
tion which total war requires.** Then Parliament took drastic action. 
The Emergency Powers Defense Act of 1940 was passed conferring 
upon the Crown power to issue regulations “making provision for 
requiring persons to place themselves, their services, and their prop- 
erty at the disposal of His Majesty, as appears to him to be necessary 
or expedient for securing the public safety, the defense of the Realm, 
the maintenance of public order and the efficient prosecution of any 
war in which His Majesty may be engaged and for maintaining sup- 
plies and services essential to the life of the community.” ** 

Two days after this legislation was put on the statute books the 
Minister of Labor was empowered to employ any person of either sex 
in the United Kingdom in any capacity.** He was also given authority 


312 & 3 Geo., Ch. 62. 

32 The influence of World War I is discovered here for although the need 
for mobilizing all available workers was recognized early in that conflict, con- 
scription was not attempted. Instead, a number of expedients were adopted. 
With certain exceptions all persons between the ages of 15 and 65 were required 
to register, thus making possible an estimate of the potential labor supply. 
Several methods were used to prevent the absorption of skilled workers by 
industries not engaged in war production. Men in certain industries were ex- 
empt from the armed services. There was some limitation of nonessential in- 
dustries. For further details see Hoague, Brown, Marcus, supra note 7. 

332 & 3 Geo. 6, Ch. 62 (1939). The Minister of Labor may by order 
direct that (a) employers to whom the order applies shall not, without consent, 
publish an advertisement for employees to whom the order applies; and that 
(b) such an employer shall not, without consent, engage or reéngage such em- 
ployees. Orders must be reviewed by a committee composed of representatives 
of employers and employees from the industry concerned. Consent must not 
be refused to the engagement or reéngagement of an employee unless “an oppor- 
tunity of suitable alternative employment is available.” When consent is 
refused, the exchange must notify the employee of any opportunity considered 
suitable; the employee may appeal to the Court of Referees under the Unem- 
ployment Insurance Act of 1935, 25 Geo. V, Ch. 8, of the district where he lives. 
If the court is satisfied that no such opportunity was available, the appeal must 
be allowed; as from the date of the court’s decision, consent will be deemed 
to have been given. Engagements or reéngagements made under approved trade 
union arrangements are excluded. 

34“The British people have paid dearly for this lack of foresight” Rava, 
Emergency Powers in Great Britain (1941) 21 B. U. L. Rev. 403, 407. It 
should be noted that men in so-called “reserved occupations” are exempt from 
military service. This list is revised from time to time. Jbid., 418 f. n. 87b. 

35 3 & 4 Geo. VI. Ch. 20 (1940). 

36 Defense (General) Regulations 58a added by S. R. & O. 1940 No. 781 
amended by S. R. O. 1940 Nos. 828, 257, and S. R. & O. 1941 Nos. 1899, 2057. 
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to regulate the engagement and duration of workers and to provide for 
the securing of enough workers for essential industries.** 


This power was quickly applied. Effective June 10, 1940, the en- 
gagement of all workers in the building, civil engineering, contracting 
and general engineering industries was required to be handled through 
local employment exchanges.** The employment of male workers 
normally engaged in agriculture except under certain circumstances 
was prohibited.*® 


By the Spring of 1941 the problem of keeping labor where it was 
most needed became increasingly serious. Parliamentary leaders spoke 
at length of the shifts of the working population from industry to in- 
dustry in search of more desirable employment which was resulting 
in lost motion and economic dislocation. To meet this difficulty the 
Minister of Labor issued the Essential Work (General) Order re- 
stricting employers in hiring and dismissing employees and employees 
in leaving their jobs.*° It was also apparent that the labor force must 


37 Essential work is defined as work essential to the defense of the realm or 
the efficient prosecution of the war or to be essential to the life of the com- 
munity. There is no specific provision for appeal but in practice the appeal 
machinery under the Essential Work (General) Order, infra, is used for the 
purpose of enabling a person to whom a direction has been issued to appeal 
therefrom on the grounds of hardship or other sufficient grounds. 


38S. R. & O. 1940. No. 877 (Revoked and replaced by a substantially 
similar order, the Undertaking Order, 1941, S. R. & O. 1941, No. 2069). 
These provisions do not apply to the reéngagement within 14 days of a worker 
who has left his employment, or of a worker whose employment has been termi- 
nated by sickness. Nor do they apply to the resumption of work after a 
stoppage due to a trade dispute. Domestic servants, managers, salesmen or 
clerks (other than costing clerks, progress clerks and draughtsmen) are not 
affected by the Order. And if engagement or reéngagement of workers is 
effected in accordance with arrangements (whenever made) between em- 
ployers and trade unions, and those arrangements are approved by the Minister, 
then the restrictions in the Order do not apply. “Agriculture” includes horti- 
culture and forestry. Shipbuilding and repairing are excluded from general 
engineering. An undertaking does not come within the Order as a building 
industry or civil engineering contracting industry if those are only a subsidiary 
part of the undertaking, unless they are carried on by a separate branch mainly 
or wholly devoted to them. Some of the Essential Work Orders, infra, also 
carry provisions directly restricting engagements. On January 22, 1942, the 
Minister of Labor issued the Employment of Women (Control of Engagement) 
Order, S. R. & O. 1942, No. 100 which with certain exceptions placed similar 
restrictions on the employment of female persons. Apparently this was made 
necessary because previous measures, although covering both sexes, had been 
limited to predominantly male employing industries. 


39 Similar provisions regarding the coal mining industry were revoked by 
the Essential Work (Coal Mining Industry) Order, infra, Fn. 40 

40S. R. & O. 1941 No. 302. Amended S. R. & O. 1941 No. 1051. In addi- 
tion, provision is made for action by national service officers under Regulation 
58 A in case an employee is unreasonably absent, persistently tardy, or fails to 
comply with a reasonable or lawful order. Restrictions are limited to those 
undertakings which the Minister of Labor and Supply enters on a Schedule of 
Undertakings and before this is done, certain requirements regarding training 
and welfare of workers and conditions and terms of employment must be met. 
Appeals under certain circumstances may be taken to local appeals boards to 
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be further expanded. The greatest untapped source of supply was the 
women of the United Kingdom. On March 15th the Minister of 
Labor, after abortive attempts to voluntarily register women, issued 
the Registration for Employment Order ** which with certain excep- 


tions ** required every woman to give certain information ** concern- 
ing herself. 


The administrative procedures in this connection are important to 
note.** Registration takes place by age groups at local employment 
exchanges. After registration the women are interviewed as to their 
experience, education, domestic responsibilities, and other pertinent 
matters. Women with small children, special domestic responsibilities 
or women physically unfitted for gainful employment are not directed 
into employment. The wives of service men are not required to leave 
their homes to take up work, but are directed into local work if it 
does not interfere with household responsibilities. Appeals are taken 
to the local appeal boards, established under the Essential Work (Gen- 
eral) Order. 


Between the issuance of the Registration for Employment Order 
on March 15, 1941 and January, 1942, it is said that approximately 
five million women have registered by age groups. Of this number 
around one and a half million have been interviewed and thirty thou- 


be constituted by the Minister of Labor and Supply. The Essential Work 
(Iron and Steel Industry) Order 1941, S. R. & O. 1941 No. 1167 applies this 
order with modifications and adaptations to the iron and steel industry; the 
Essential Work (Cotton Manufacturing Industry) Order 1942, S. R. & O. 1942 
No. 90 modifies the application of the provisions of the Order to certain 
specified cotton manufacturing and other cotton manufacturing undertakings; 
and Orders have also been made independently of these provisions relating to the 
merchant navy (S. R. O. 1941, No. 634); the coal mining industry (S. R. O. 
1941 No. 707) ; building and civil engineering (S. R. & O. 1941 No. 822); dock 
labor (S. R. & O. 1941 No. 14440); and railway undertakings (S. R. & O. 
1941 No. 1602). 


41S. R. & O. 1941 No. 368. This applied to either sex but was intended 
primarily for women as other registration orders—Dock Labor (Compulsory 
Registration) Order, 1940 S. R. & O. No. 1013; Specified Classes of Persons 
(Registration) Order (No. 1) 1940, S. R. & O. No. 1221. Specified Classes of 
Persons (Registration) Order (No. 2) 1941 S. R. & O. No. 1293; Industrial 
Registration Order, 1940, S. R. & O. No. 1459; Industrial Registration 
(Amendment) Order, 1940 S. R. & O. No. 1459—had registered a considerable 
number of male persons. See also National Registration Act, September 5, 
1939, 2 & 3 Geo. VI, Ch. 91. 


42 The exceptions include women rendering paid whole-time service with 
enumerated Services such as the Auxiliary Territorial Service, Women’s Aux- 
iliary Air Force, Women’s Royal Naval Service. 

43 Schedule of information sought is set out in the order. 


44 These procedures have been evolved upon the advice of a group composed 
of representatiyes of women in industry, the professions, and Parliament and 
known as the Woman’s Consultative Committee. The Chairman of this 
group, Miss Caroline Haslett, visited in this country the last part of 1941 and 
during the course of her stay made this information available to the Women’s 
Bureau, U. S. Dept. of Labor, 
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sand women a week are being directed into war industries.4° Thus 
after almost three years of war, Great Britain has set in motion the 
machinery to use its labor resources to the fullest extent. 

Several questions immediately come to mind regarding the fore- 
going. Should Great Britain have conscripted labor before military 
disaster and manpower shortage had so imperatively underlined the 
need? Would it not have been wiser to provide at the outset for com- 
plete labor control instead of depending on piecemeal legislative addi- 
tions ?#° Could a sufficient number of women have been reached by 
a voluntary mobilization program? Ready answers to these questions 
are not available but at least they suggest points for detailed inquiry. 
With the United States standing at the threshold of the greatest labor 
mobilization program in its history the “too little and too late” les- 
sons learned by another great English speaking democracy are of pe- 
culiar importance. Mary K. Morris BELL. 


EFFECT OF CONSERVATION ORDER M-68 on IMPLIED COVENANTS 
IN Om, AND Gas LEASES 


With all its implications and attendant difficulties, it was a serious 
problem that confronted the Office of the Petroleum Codrdinator 
and the petroleum experts of the Office of Production Management 
when war was declared on December 8, 1941. There was a shortage 
of steel and rubber. There was a scarcity of nonferrous metals and 
other critical materials. Flush production was off. Only the goal 
was clear—to produce the greatest quantity of petroleum and natural 
gas commensurate with the minimum expenditure of scare materials. 
During 1941 there were 31,733 wells drilled. Of this number, 3,100, 
or about 10% were “wildcats.” In an effort to conserve essential 
materials, the W. P. B. has asked that only 19,000 wells be drilled in 
1942. However, they request that 5,000 of these, or a little more 
than 20%, be “wildcats.”* To insure adherence to this program, 
the W. P. B. has issued Conservation Order M-68.? 


45 Supplement to Women in War Industries in Great Britain, March, 1942, 
Women’s Bureau, United States Department of Labor. It is also appropriate 
to call attention to a notice in the Ministry of Labor Gazette for November, 
1941. The notice states that for the purpose of their transfer to vital war work, 
young women are to be withdrawn from both the light and the heavy clothing 
section of the clothing industry and also from the woolen and worsted industry. 
The young women concerned are those who were not over 25 years of age on 
the date of their registration. 

46 The indirect control of labor effected by the concentration of non-essential 
industries should also be noted. 

1 Knowlton, D. R., Director of Production, Office of Petroleum Co6rdinator, 
in speech before A. P. I., Production Division, Dallas, Texas, February 27, 1942. 

2 Conservation Order M-68 was issued by the Office of Production Manage- 
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Order M-68, as amended, provides that operators cannot secure 
materials with which to drill for oil unless they conform to a uniform 
well-spacing pattern of not more than one single well to each forty 
surface acres* except “where the Director of Priorities . . . has 
determined that production is necessary by any operator or in any 
field where any conditions in such field make it necessary and ap- 
propriate in the public interest and to promote the war effort.” * 
Amendment No. 3 to Order M-68 provided that the first well 
“spudded” after December 23, 1941, would set the spacing pattern 
for all subsequent wells drilled in that pool. If the first well is in 
the Northeast corner of the forty-acre square tract, each later well 
must be within 100 feet of the northeast corner of the forty acres, 
on which it is drilled, or within 150 feet of the center of the same 
forty acres. It is also provided that any irregular tract of land, to 
be drilled, must contain at least forty surface acres and be arranged 
so that it is not more than 2,087 feet from any given point to the point 
farthest removed from the original point.® The following plats are 
illustrative : 

No interpretation of Order M-68 would be complete that failed 
to take into consideration the purpose of the order. The framers felt 
an emergency situation at hand. They were looking to maximum 
production in exchange for a minimum expenditure of vital equip- 
ment.® The order effectively prohibits spacing, on a ten-acre pattern, 
to which the petroleum industry has long been accustomed. No 
tract of less than forty acres can be drilled unless the administrators 
of the order find such drilling would be to the “public interest” 
and would “promote the war effort.” In arriving at this determina- 
tion the purpose will undoubtedly be kept in mind. One expert has 
said: “. .. when a string of casing is lowered into the ground to be 
cemented in the average well over sixty tons of steel are used. This 
amount is equivalent to two large fighting tanks.”*7 Any operator 


ment, Division of Priorities, December 23, 1941. It has been continued in effect 
by the War Production Board which superseded the Office of Production Man- 
agement. 

Statutory and administrative provisions supporting the order were cited by 
the Office as follows: P. D. Reg. No. 1, August 27, 1941, 6 Fed. Reg. 4489; 
O. P. M. Reg. 3, amended September 2, 1941, 6 Fed. Reg. 4865; Exec. Order 
8629, January 7, 1941, 6 Fed. Reg. 191; Exec. Order 8875, August 28, 1941, 
6 Fed. Reg. 4483; sec. 2(a) Public No. 671, 76th Cong., Third Sess., as 
amended by Public No. 89, 77th Cong., First Sess.; Sec. 9 Public No. 783, 
76th Cong., Third Sess. 

3 Except in the case of a condensate field. In the case of natural gas fields 
only one well may be drilled in each 640 acres. 

4 Note especially paragraphs (b), (c) (7) and (9). 

5 Amendment No. 3 issued February 18, 1942, by the War Production Board, 
Division of Industry Operations. 

6 See preamble of Order M-68, supra note 2. 

7 Knowlton, supra note 1. 











928 THE GEORGE WASHINGTON LAW REVIEW 


I. Souare Tracts 
160 Acres 





W 
Ist well “spudded” Optional locations for 
after Dec. 23, 1941 subsequent welts 


II. IRREGULAR TRACT 






First well 


At least 990’ 








aii Si cai 
beeked a Nel wt on 


— 


fs: ree 


a 


fae RRR 


——— 
RTE i. 








RE Rae: SRS: Aa ils 


Bere ies 28 pf : Z 





Ce Sl A a ERED 





p 
B 
k: 
; 


5 
>a 


ee oe 


WAR LAW NOTES 929 


or royalty owner asking for special consideration then may be faced 
with the task of showing, in terms of equipment needed as balanced 
against potential recovery, that the proposed well would promote 
the war effort. On the other hand, the exception provision in the 
order might well be the “dog-wagging tail.” If so, forty-acre spac- 
ing would be enforced only where it is just as convenient as not 
to do so. 

In many respects Order M-68 seems to be an admirable method of 
getting maximum petroleum production with a minimum of expendi- 
ture of materials. Yet problems are certain to arise from its en- 
forcement for, if enforced with any great degree of stringency, the 
order runs contrary to certain established rules of law in the petroleum 
states. 

Oil and gas leases present a peculiar phenomenon in the American 
law of real property. The usual oil lease is not a lease in the normal 
sense of the word, but is rather a grant of the privilege of taking 
oil from beneath the surface of the lessor’s land for a term, while 
the lessor retains ownership and possession of the surface soil. Often 
the agreement contains a small monetary consideration (frequently 
a recital of $1 as consideration) and an agreement to pay royalty to 
the owner out of the production from the land leased. A very com- 
mon arrangement is the turning over of one-eighth of the produc- 
tion or the value thereof to the owner. It has been said that the 
real consideration for the grant of gas and oil rights is the covenant 
to pay royalties in the event the leasehold should prove to be pro- 
ductive.*® 


The courts of the oil producing states hold with great unanimity 
that where the lease agreement fails fully to define the duties of the 
lessee there is an implied obligation on him to develop the property 
and use all reasonable diligence to make this undertaking good.® 


One implied covenant found by the courts in the absence of express 
agreement is that requiring protection of the leasehold from damage. 
It is well known both to science and to the courts that oil is a migra- 
tory substance, and that a well drilled on one tract may drain oil 
from beneath the surface of adjoining tracts of land. Applying 
the implied covenant of protection rule the courts have held that 


8 Barwise v. + * 209 U. S. 33, 57 Sup. Ct. 70, 81 L. ed. 23 (1936), 
reh. den. 299 U. S. 6 


® Blair v. Clear a Oil and Gas Co., 148 Ark. 301, 230 S. W. 286 (1921); 
Gadbury v. Ohio, etc., Co., 162 Ind. 9, 67 N. E. 259 (1903); Culbertson v. 
Iola Portland Cement Co., 87 Kan. 529, 125 Pac. 81 (1912); Warfield Nat. 
Gas Co. v. Allen, 248 Ky. 646, 59 S. W. (2d) 534 (1933); Venodocia Oil and 
Gas Co. v. Robinson, 71 Ohio St. 302, 73 N. E. 222 (1905); Aye v. Phila- 
delphia Co., 193 Pa. 451, 44 Atl. 555 (1899). 
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whenever adjoining wells are drawing away the oil underlying a 
tract subject to an oil lease the lessee is obligated to drill one or more 
offset wells for the protection of the oil deposits.’° 


It is evident that rigid adherence to the well-spacing provisions of 
Order M-68 will result in the suspension of these recognized im- 
plied covenants. This is a problem which will most likely arise where 
several royalty owners have interests in a single forty-acre drilling 
unit. Since this is likely to result in litigation after the war in the 
form of suits brought by royalty owners, it is well to review at this 
time the issues involved. 

If the owner of a small tract (less than forty acres) cannot compel 
development, he loses the benefits of his lease contract. As oil is 
drained from beneath the surface of his land he loses potential wealth. 
At the same time average pool pressure declines making eventual 
recovery more costly." 


If he brings action against the leaseholder, he will undoubtedly 
be met with the defense of impossibility. If Order M-68 is legal 
and impossibility is a valid defense, he is faced with the loss of 
extremely valuable rights unless some solution is developed. 


Legality of Well Spacing Regulations 


Well-spacing requirements, which limit the éxtent and location of 
oil-well drilling, are not new in American law. Both states and 
local governing bodies have adopted limiting statutes or ordinances. 
Such regulation has been upheld consistently as an exercise of the 
police power. In some cases the regulation has been based on the 
idea of safety.’* In others the nuisance idea seems to predominate.** 


The bulk of the litigation on the subject of spacing regulations 
seems to have arisen in Texas where the Texas State Railroad 
Commission under the authority of a 1919 statute has adopted well 
spacing regulations as a conservation measure.’* The exercise of 


10 Blair v. Clear Creek, supra note 9; Culbertson v. Iola Portland Cement 
Co., = note 9; Tex. and Pac. Coal and Oil Co. v. Barker, 117 Tex. 418, 
6S. (2d) 1031 (1928); Indian Territory Illuminating Oil Co. v. Rosa- 
mond, vi90 P. (2d) 349 (Olka. 1942). See statutory provision requiring offset, 
Kentucky Stat. Ann. (Carroll), § 3766b-4c. 


11 For general discussion of the nature of oil deposits see Marshall and Mey- 
ers, Legal Planning of Petroleum Production (1931) 41 hig - L. J. 33; Ford, 
Controlling the Production of Oil (1932) 30 Micu. L. Rev. 1170. 


12 Winkler v. Anderson, 104 Kan. 1, 177 Pac. 521 (1919) (statute making 
it unlawful to drill within 100 feet of any railway). 


13 Marrs v. Oxford, 32 F. (2d) 134 (C. C. A. 8th 1929), cert. den. 280 U. S. 
563, 50 Sup. Ct. 24, 74 L. ed. 617 (1929). 
14 Texas Stat. Tit. 102, Art. 6029. Note especially §4 among the powers of 


the Railroad Commission: “To require wells to be drilled and operated in such 
manner as to prevent injury to adjoining property.” 
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such power, consistent with the usual standards of administrative 
procedure, has been upheld by the courts.’* A direct conflict with 
the implied covenant theories has been avoided by the granting of 
exceptions to the rules forbidding drilling within certain distances 
of boundary lines when such exceptions are necessary “to prevent 
waste or to protect vested rights.” In recent years an additional 
amendment permits drilling to protect against drainage.*® Although 
in many instances offset drilling has been permitted, an order of the 
Commission rescinding an offset drilling permit in the East Texas 
Field was upheld in Atlantic Oil Production Company v. Texas Rail- 
road Commission.‘* The modification of the offset rule by statute 
and regulation was admitted by the Texas court in Brown v. Hum- 
ble.** The conclusion may therefore be drawn that where the public 
interest demands it in order to promote safety, protect the public 
from nuisances or to promote “conservation” the police power of the 
state may be utilized to regulate the location and spacing of oil wells. 

No such assurance of legality exists in regard to federal regulations 
dealing with oil-well drilling. There is some federal experience in 
the field. Among the many codes adopted under the ill-fated National 
Industrial Recovery Act was a Petroleum Code. Regulations promul- 
gated under that code contained a provision that “any and all wells 
hereafter drilled shall be located in accordance with a well spacing 
plan of one well in the center of each forty-acre tract, based on legal 
subdivisions.” ** An exception clause provided that the well might 
be drilled on a location other than in the exact center with the per- 
mission of the Secretary of the Interior. Although this provision fell 
with the collapse of the entire NRA structure,”° it has its own indi- 
vidual court test in the case of United States v. Eason Oil Company.” 
In that case the court weighed the regulation against the commerce 
power and denied the power of Congress to regulate drilling which 
it considered to be a purely intrastate activity.** The court briefly 


15 Danciger Oil and Refining Co. v. R. R. Co., 49 > W. (2d) 837 (Tex. 
Civ. App. 1932); Arkansas Fuel Co. v. Reprimo, 91 S. W. (2d) 381 (Tex. 
¢ App. 1936); Brown v. Humble Oil and Refining Co., 126 Tex. 296, 83 

. W. (2d) 935 (1935). 

a Rule 37 of the Texas Railroad Commission as amended. 

1785 S.W. (2d) 655 (Tex. Civ. App. 1935). 

18 Supra note 15 

19 Regulations adopted Dec. 20, 1933. Petroleum Code approved by Exec. 
Order 6256, Aug. 19, 1933. 

20 Panama Refining Co. v. Ryan, 293 U. S. 389, 55 . Ct. 241, 79 L. ed. 446 
(1935); Schechter Poultry Corp. v. U. S., 295 U. . 495, 55 Sup. Ct. 837, 79 
L. ed. 1570 (1935). 

218 F. Supp. 365 (W. D. Okla. 1934). 

22 Cf. Champlin Refining Co. v. Corporation Com., 286 U.S. 210, 52 Sup. Ct. 
559, 76 L. ed. 1076 (1932) in which the Court upheld the Oklahoma proration 
statutes. 

For a discussion of proration see Note (1934) 2 Gro. Wasn. L. Rev. 474; 
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touched on national defense, holding also that such regulation was not 
within powers relating to national defense.** 

Although there seems little legal basis for federal control of drilling 
activities, it should be noted that Order M-68 is on its face a part 
of the extensive priorities regulations adopted during the war emer- 
gency. The order is couched in terms of the use of material for 
drilling and the emphasis is on such material. Considered as a 
priority regulation to insure the most effective use of limited sup- 
plies of materials, it is far more likely to be upheld. Some legislation 
dealing with the control of strategic materials and commodities was 
adopted during World War I and it was enforced by the courts.** 
Despite the vastly wider scope of controls in the present war few 
doubt that the courts will lend their backing to its enforcement.”® 
Viewed in this light Order M-68, which ventures into a field hitherto 
open only to the states and municipalities, will nevertheless be sus- 
tained. 

Granting the legality of M-68 the question arises whether the 
operation of Order M-68 relieves the lessee of an oil and gas lease 
from his implied covenant to protect against drainage and to develop 
the lease where such activity would violate the order. In any litiga- 
tion over such failure to act the obvious defense is impossibility. 
Where the government assumes control of strategic materials and 
such control prevents certain private uses, there is a close analogy 
to impossibility due to destruction or an Act of God.** 

In the present situation an additional factor aids the lessee who 
cannot carry out his covenant. The statute, under which M-68 and 
other priority regulations are established, provides that “no person, 
firm or corporation shall be held liable for damages or penalties for 
any default under any contract or order which shall result directly 
or indirectly from his compliance with any rule, regulation or order 
issued under this section.” ** There is some precedent to indicate 
that such a provision is binding. After the Civil War certain Im- 
munity Acts were passed which gave a defense for any act done or 
omitted by any officer or person on the order of the President or 
military officer. In the case of Mitchell v. Clark the court upheld 





See also (1934) 2 Geo Wasu L,. Rev. 249; (1933) 1 Gro. Wasu. L. Rev. 399; 
(1934) 2 Geo. Wasu. L. Rev. 515. 

23 See Ford, supra note 11 for ways in which federal power might be exercised. 

24 Highland v. Russell Car and Snow Plow Co., 279 U. S. 253, 49 Sup. Ct. 314, 
73 L. ed. 688 (1929); Roxford Knitting . a, Moore and Tierney, 265 Fed. 
177 (C.C.A. 2d 1920), cert. den., 253 U. S. 4 

25 Note (1942) 55 Harv. L. Rev. 427, 60 416. See U. S. v. McIntosh, 283 
U. S. 605, 622, 51 Sup. Ct. 570, 75 L. ed. 1309 (1932). 

26 Dodd, Impossibility of Performance due to War-time Regulations (1919) 
32 Harv. L. Rev. 789. 

27 Public Law No. 89, 77th Cong. 1st Sess. Approved May 31, 1941. 
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the statutes saying “It is no answer to say that it interferes with 
the validity of contracts for no provision of the CONSTITUTION pro- 
hibits Congress from doing this as it does the states.” ** 


The Problem of the Small Royalty Owner and Possible Solutions 


If Order M-68 is valid and if it has the effect of over-riding implied 
covenants in existing lease contracts,”® it will have a direct effect on 
the small royalty owner and the small lessee. Where the royalty 
owner owns less than forty acres he cannot, under this regulation, 
without an exception compel protection from drainage or development 
of his land without effecting a property consolidation with other 
owners in his vicinity. If the exception is not granted or the con- 
solidation not effected he will stand substantial loss. 

In many instances voluntary consolidation will solve the problem. 
“Property interests” in the consolidation provision of Order M-68 *° 
undoubtedly refers to both the interests of lessee and royalty owner. 
Although the problem of percentages of the return to be allocated 
among the various interests offers some difficulty such voluntary 
arrangements have been quite successful in several instances.** 

A more serious situation arises when voluntary codperation breaks 
down and one or more of the property interests is withheld. Justice 
would require that some action be taken to protect the resources of 
the cooperating interests and the national interests demands that oil 
land be developed. Yet the type of action to realize such a goal 
raises important problems. 

There would seem to be no basis for court action to compel consoli- 
dation. The courts of equity have not compelled conveyances to be 
granted except where there had already been some sort of equitable 
conversion or trust. They would be quite unwilling to exercise such 
drastic powers without legislative basis. It should be considered that 
the courts act slowly and action here must be immediate. 

Something may be accomplished in the legislative field. After 
World War I reparations legislation was passed to provide for com- 
pensation of industries injured by war-time operations.*? Some such 
plan might be enacted to relieve those who otherwise would suffer 
considerable loss. Such legislation, however, is unscientific as a 
general rule and extremely difficult to administer. 





28 110 U. S. 633, 4 Supt. Ct. 170, 28 L. ed. 279 (1884). 

29 Leases contracted after the order would be presumed to be contracted in 
the light of it and no conflict would arise. See Atlantic Refining Co. v. Gulf 
Land Co. 122 S. W. (2d) 197 (Tex. Civ. App. 1938). 

80 Sec. (d) (2) (iii). 

81 Examples are the Yates Pool in Texas and the Kettleman Hills field in 
California, Marshall and Meyers, supra note 11. 

82 Note § 204 of the Transportation Act, 1920, 41 Stat. 460. 
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Another possibility is the granting by the government of the right 
of eminent domain to the producing companies. There is ample 
precedent for such a grant in the railroad legislation of the 19th 
century.** It is entirely conceivable that producing companies would 
rather buy royalty interests than to lose production or stand possible 
suits for failure to develop. 

A partial solution to the problem may eventually be derived through 
some form of compulsory unitization and consolidation. State statutes 
to effect this end have been suggested on several occasions.** That 
such a statute should be upheld by the courts on the basis of the 
police power of the states to regulate the correlative rights of the 
common owners of the oil pool and on the public interest in conserva- 
tion of an irreplaceable and indispensable natural resource has been 
suggested by several students of the field.** The courts have upheld 
compulsory unitization regulations issued by municipal bodies.** This 
would provide an adequate solution were it not for the slowness of 
the legislative process.** Action must be immediate if these interests 
are to be protected and only through administrative processes may 
we have such action within our constitutional system. 

Besides those mentioned above there is another possible solution 
to the problems presented. That is the possibility of allowing drill- 
ing on tracts of less than forty acres by admjnistrative order when 
a recalcitrant owner refuses to consolidate or a disinterested lessee 
refuses to unitize. In this connection, the exception provision in 
Order M-68 has already been noted. It is here that the provision can 
remain a mere suggestion or can be electrified into a useful means of 
persuasion. Without attempting to list all the possible situations, 
some general rules should serve as guides. (1) Allow the drilling 
of the acreage even though less than a forty-acre tract when an unjus- 
tified holdout is responsible for failure to consolidate. If the holdout 
controls the sites designated by M-68, allow the drilling on another 
site. Such a move will probably force him to consolidate in order 
to protect his interest. (2) Refuse permission to drill on less than 
forty acres where the holdout is justified because he is being forced 
into a hard bargain. This will undoubtedly bring the unfair parties 
to terms. Of course this calls for wide administrative discretion, but 
adjustments should not be impossible. 





3318 Stat. 482 (1875), 43 U. S. C. (1940) § 936 (condemnation of private 
land for the benefit of railroads). 

34 Report and Recommendations of the Committee of Nine (a sub-committee 
of the Federal Oil Conservation Board appointed by President Coolidge in 1924) 
54 A.B.A. Rep. 739 at 750. 

85 Ford, supra note 11; Marshall and Meyers, supra note 11. 

36 Marrs v. City of Oxford, supra note 13; Blevins v. Harris, 172 Okla. 90, 
44 P (2d) 112 (1935). 

87 Most state legislatures will not meet until 1943. 
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This, however, leaves one major problem unsolved because it is 
based on the assumption that at least all the lessees but one want to 
drill the tract. How is the royalty owner protected under para- 
graph (c) (9) when none of the companies want to unitize or to 
drill? Provision for applying for exceptions seems to apply only to 
those who contemplate drilling, not to royalty owners. If there is 
collusion the royalty owners could undoubtedly get adequate relief 
in the courts. If no collusion can be shown to exist, the courts 
should then allow the royalty owner to recover damages under an 
action for failure to offset if the companies fail to seek permission to 
drill. The companies should not be permitted to use the defense of 


impossibility when they have made no attempt to secure permission 
to drill. 


Conservation Order M-68 should serve well to conserve vital mate- 
rials while permitting a substantial recovery of oil. It is to be hoped 
that rightly administered it will establish conservation practices in 
the oil industry which will be observed long after the war-time need 
to conserve materials has passed. Jack N. Hays, Jr. 

Rogert W. Hupson. 


FEDERAL-MUNICIPAL COOPERATION IN THE WAR OFFENSIVE 


Year after year there has been a steady increase in the efforts of 
the national government to establish close, friendly, and helpful rela- 
tions with local governing units, and each successive year has seen 
increasing federal legislation designed to facilitate municipal activities 
in codperation toward Federal objectives. And now, as this second 
Great War unfolds, it seems manifest that these same municipalities 
are destined to become the spearhead of the national offensive, for 
through the local governments lies the quickest and surest approach 
to the people themselves; and now, more than ever before, the suc- 
cess of a gigantic, fateful national effort rests squarely on the shoulders 


1“The two governmental centers may cooperate voluntarily in matters of 
common interest without affront to our dual system, and the contrary belief is 
without substantial basis in our constitutional history.” National government 
has on different occasions bent its plenary power in the direction of aid to state 
police powers on such matters as repression of lotteries, of the liquor traffic, 
of traffic in game taken in violation of state laws, of commerce in convict-made 
goods, of automobile thefts, of kidnapping, and other criminal activities involv- 
ing the crossing of state lines. The Federal government has through its grant- 
in-aid policies elicited invaluable help from the states toward the furtherance 
of legitimate objectives through the exercise of the states of their reserved 
powers. Common ends are achieved through a pooling of state and national 
powers and resources. Neither must, but both may. See 8 Am. L. S. Rev. 687, 
for full discussion of National-State Codperation—Its possibilities. A historical 
sketch of National-State codperation. 
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of the people. Thus it comes to pass that a beneficent but tousled 
nation turns to the thousands of local governments scattered through- 
out the continental United States and pleads its cause—cooperative 
effort. 

Certainly a war which envelopes the earth and threatens to engulf 
this nation and its entire population, civilian and military alike, 
presents an emergency undreamed of heretofore. Yet, at the outset 
of this discussion, it must be conclusively presumed that an emergency, 
no matter what its source, does not create or enlarge the powers of 
the government, but merely awakens and calls to action preéxisting 
powers that lay dormant under normal circumstances.? It may 
further be presumed that certain of the municipalities’ normal func- 
tions, as for example, fire fighting and policing, may be expanded as 
necessity requires; therefore, there will be no attempt to show the 
various developments with respect to such extensions of municipal 
services.’ Rather is it intended to set out a few instances in which 
the municipalities can and ought to exercise their local powers in 
direct, undisguised aid of a federal purpose. 


Local Expenditure 


The pure municipal corporation is the creature of the state in which 
it is located, derives its powers from the ConstTiTuTION and the 
statutes of that state,* and, consequently, can have only such powers 
as are conferred upon it by the larger sovereignty.*° Thus it becomes 
feasible, before looking at the power of the municipality, to observe 
the power of the state to lend its aid to a national purpose. In State 
v. Gordon® it was said that, although the CoNsTITUTION vested in 
Congress the power and means to raise and support the Army and 
Navy, to declare war, and provide for the national defense, such 
grants are in no sense made an exclusive function of the Federal 
government. “In matters of national defense, the Federal govern- 
ment takes the initiative, but the men, the money, the sinews, and 
the implements of war and defense must derive through the States, 
so by their very nature, they are an important factor in any scheme 


2 Governmental powers not enlarged by emergency. People v. La Fetra, 230 
N. Y. 429, 130 N. E. 601, 16 A. L. R. 152 (1921). 

3 See THe AMERICAN MunicipaL Association, Cities and the National De- 
fense Program, Report No. 146, May, 1941. For a practical analysis of the 
numerous problems facing the cities in wartime. 

4In re Pryor, 55 Kan. 724, 41 Pac. 958, 959 (1895); Chicago League Ball 
Club v. Chicago, 77 Ill. App. 124, 139 (1897). “Municipal Corporations” are 
instrumentalities of the state and for that purpose are invested with certain 
legislative powers. Ind. Ry. Co. v. Calvert, 168 Ind. 321, 80 N. E. 961, 964, 10 

L. R. A. (NS) 780 (1907). 
* Beesow v. City of Chicago, 75 Fed. 880, 881 (C. C. N. D. Ill. 1896). 
6138 Fla. 312, 189 So. 437, 440 (1939). 
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of national defense. In some aspects, the sovereignty of the States 
has been adjudicated to be independent and above national control 
or regulation, but not so in matters of defense. If the nation fails 
in this field, the State goes with it.” 7 And this same principle prevails 
with respect to the political subdivisions of the state. The Supreme 
Court of Colorado ruled that within the state constitution it was a 
local and municipal purpose for the city and county of Denver to 
issue bonds to buy land for donation to the United States as a site 
for an air corps technical school. A contribution of a city’s funds 
to the United States for acquisition and construction of a national 
public park located within the city was held to be a contribution for a 
“public and corporate purpose.” *® “The fact that the product of the 
expenditure is a great defense medium for the Federal government 
is no bar to the state and the county contributing to it when it results 
in a material development in which they are the beneficiaries.” *° 
It would seem clear then that in the expenditure of local funds the 
resulting gain to the Federal government should in no wise obscure 
the benefit to the local government, for where the latter exists the 
former does not render it nugatory. 


Blackouts 


The national government has two major interests in the protec- 
tion of urban areas from air attack. Primarily, it is concerned with 
the safety of the populace, but beyond that can be seen its anxiety 
over the security of its war plants, normally located in the most 
densely populated areas. Consequently, the War Department has 
released through the Office of Civilian Defense a pamphlet entitled 
“Blackouts,” in which it directs state and local governmental units 
to adopt the necessary laws and ordinances in areas where such 
precautions seem necessary. It is not that the War Department is 


7 To the same effect, see Gustafson v. Rhinow, 144 Minn. 415, 175 N. W. 903 
(1920); Gilbert v. Minnesota, 254 U. S. 325, 40 Sup. Ct. 125, 65 L. ed. 287 
1920); McNichols v. City and County of Denver, 108 Colo. 316, 74 P. (2d) 
99 (1937); Lancey v. King County, 15 Wash. 9, 45 Pac. 645 (1896); Via v. 
State Commission of Virginia, 9 F. Supp. 556 (W. D. Va. 1935) App’d 56 Sup. 
Ct. 245 (1935). Where it is shown that land is to be taken by state for public 
purpose, eminent domain proceedings may be employed. Such a taking for the 
purpose of donation to the Federal government in order to codperate in the 
carrying out of a federal project was held to be a public purpose. Also State v. 
Oliver, 162 Tenn. 100, 35 S. W. (2d) 396 (1931); Rudacille v. State Commis- 
sion, 155 Va. 808, 156 S. E. 829 (1931). For discussion and cases involving 
reciprocity between state and national government with respect to sovereign 
power of eminent domain, see TooKE AND McINTIRE, CASES ON MUNICIPAL 
CorporaTions (3rd ed., 1942) 813-814. 

8 Slum Clearance and low-cost housing, Note (1939) 7 Geo. Wasu. L. Rev. 
520, 526. 

® Vrooman v. City of St. Louis, 337 Mo. 933, 88 S. W. (2d) 189 (1935). 

10 State v. Gordon, supra note 6 citing cases. 
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lacking in authority to order blackouts, but rather that the codpera- 
tion of the municipalities in setting up the proper facilities for effec- 
tive blackouts is sought. Toward that end, the cities began to give 
their immediate attention.*t The authority of the municipalities to 
enact these ordinances under their broad police powers can hardly be 
challenged.’* These local police powers, designed to protect the health, 
safety, and welfare of the city’s inhabitants, may spring either from 
state legislative enactment,’* or from the state Constitution.* Ad- 
mitting then that the ends are legitimate, it remains only for the city 
to enact an ordinance the provisions of which are, in form and effect, 
reasonably adapted to the accomplishment of those ends.** More 
particularly, to be sustained as valid, the police ordinance must con- 
form (1) to the United States Constitution, and treaties and laws 
made pursuant thereto; (2) to the constitution and general laws of 
the state unless as to the latter the constitution and laws otherwise 
permit; (3) to a reasonable classification, if susceptible of classifica- 
tion and classification is adopted, and be uniform, fair and impartial 
in their operation; and (4) observe good faith in their enactment 
and show clearly a substantial and reasonable relation to the mainte- 
nance of the public peace and good order, safety, health, morals, or 
general welfare of the community.’® Here then, in this matter of 
blackouts, is perhaps the most striking illustration of all, of how, 
in times of national emergency, the cities will voluntarily muster their 
powers and join forces with the Federal government to foil and crush 
the common enemy. 
Price Control 


Seemingly, most problems of state and municipal rent and price 
control resolved themselves with the passing of the Emergency Price 
Control Act of 1942.17 Under Section 2(a) the Administrator is 
given authority to issue a regulation or order establishing such maxi- 


11N. I. M. L. O., Blackouts and Air Raid—Model Ordinance Annotated, Re- 
port No. 80, January, 1942. 

12 The power to adopt ordinances for the protection of the health, safety, and 
welfare of its peoples and the preservation of order within its boundaries is 
held to be one of municipalities most vital powers. Hadacheck v. Sebastian, 239 
U. S. 394, 36 Sup. Ct. 143, 60 L. ed. 348 (1915); Reinman v. Little Rock, 
237 U. S. 171, 35 Sup. Ct. 511, 59 L. ed. 900 (1915). 

13 Streich v. Board of Education, 34 S. D. 169, 147 N. W. 779 (1914); 
Sprout v. South Bend, 277 U. S. 163, 48 Sup. Ct. 502, 72 L. ed. 833 (1928). 

14 Masonic Cemetery Association v. Gomage, 38 F. (2d) 950 (C. C. A. 9th, 
1930) ; cert. den. in 282 U. S. 852, 51 Sup. Ct. 30, 75 L. ed. 755 (1930) ; Patton 
v. Bellingham, 179 Wash. 566, 38 P. (2d) 364 (1934). 

15 Koy v. Chicago, 263 Ill. 122, 104 N. E. 1104 (1914); State v. Robertson, 
45 La. Ann. 954, 13 So. 164 (1893). 

16 McQUILLIN, MunicipaL Corporations, (2d ed., 1928), Vol. 3, §953 at 
p. 118. 


17 Pub. Law 421, 77th Cong. Approved January 30, 1942. (H. R. 5990.) 
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mum price or prices as he deems fair, equitable, and consistent with 
the purposes of the Act, but this only upon a finding by him that 
prices have risen or threatened to rise in a manner inconsistent with 
the purposes of the Act. Section 2(b) of the bill authorizes the 
Administrator to control rents for housing accomodations in defense- 
rental areas designated by him as those where defense activities have 
resulted or threaten to result in an increase of rents for housing ac- 
comodations inconsistent with the purposes of the bill. Recommenda- 
tions are the Administrator’s initial means of securing compliance 
with Section 2(b); these are to be undertaken through the state or 
local housing or rental authorities. If this fails, then he may issue 
regulations to secure the desired stabilization. With respect to Sec- 
tion 2(a), he is directed so far as is practicable to advise and consult 
with representative members of the industry affected by such regu- 
lation or order. Moreover, he is authorized, when necessity requires 
it, to issue temporary regulations or orders, these to be effective for 
not more than sixty days at which time they either expire or are 
replaced by more permanent orders or regulations. Section 5 
authorizes the Administrator to confer with various business groups 
to codperate with any agency or person, and to enter into voluntary 
agreements with such persons and groups relating to the fixing of 
maximum prices, the issuance of other regulations or orders, or the 
other purposes of this Act. Injunctions,'* penalties,’® civil liability,”° 
and the authority to issue** and revoke licenses*? are other means 
of enforcement provided to bring about compliance with the Act. 
Section 2(a), 2(b), and 5 of the above Act express a plain intent 
to effectuate its purposes with a minimum of friction and a maximum 
of codperation between the administrators and those with whom 
they must deal. 

Prior to the Emergency Price Control Act the courts were adapting 
themselves to a new theory of price control. In a report to the 
National Institute of Municipal Law Officers,?* cases are collected 
which clearly indicate the adoption by the Supreme Court of the 
United States of a new legal philosophy and concept of the test 
to be applied to legislative enactments involving price fixing. The 


18 [bid. § 205 (a). 

19 Ibid. § 205 (b). 

20 Ibid. § 205 (e). 

21 Jbid. § 205 (f) (1). 

22 Ibid. §205 (f) (2). 

23 MUNICIPALITIES AND THE LAw IN Action, 1941, Report of Committee on 
Social and Economic Regulations of Industry, p. 613. Included in this report 
is a summary of state and local regulatory action with respect to fair trade and 
unfair practices acts, barber shops, meat markets, factory’s hours to relieve 
congestion, rents in defense areas, and miscellaneous ordinances. 
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requirement that the business regulated must be, “affected by a public 
interest,” is now construed to mean that it is “subject to control for 
the public good.” ** The fixing of prices is, traditionally, a purely 
legislative function,?® and is now determined to be another form of 
regulation which is to be gauged by its relation to the common 
good.”¢ 

It is an elementary truth that there are certain fields which are 
subject matter for dominant Federal control, for example, interstate 
commerce. Through licensing and certificating, the Federal govern- 
ment has laid down the rules by which he who would engage in busi- 
ness within these exclusively Federal fields must abide, in the interests 
of the common good. Not infrequently has the government provided 
that compliance with state requirements shall be a condition precedent 
to the procurement of a Federal license.?” And to the states certain 
powers were reserved in respect of which the authority of the state 
is paramount, for example, its police powers. A fortiori, it would 
seem logically sound that the states could require as a condition to the 
licensing of an activity within its dominant sphere, compliance with 
Federal laws pertaining thereto. In other words, might not a state 
require that a business operating solely within the confines of the 
state abide by the price fixing regulation of the Office of Price 
Administration, and upon breach of that condition suffer the revoca- 
tion of its license? And carrying this one step further, could it 
not be said that the state could expressly delegate this authority to 
its subdivisions, the municipalities? It would seem so. In Condon 
v. Forest Park** the court held that, “In the exercise of the police 
power the General Assembly may suppress and prohibit any practice, 
trade, or business indangering the public welfare and safety, or may 
regulate any business in such manner as may be necessary for the 
safety, morals, and welfare of the people, and may delegate that 
power to municipalities.” In upholding a rent control statue in the 
District of Columbia in Block v. Hirsh®® the Supreme Court said, 


24 Nebbia v. New York, 291 U. S. 502, 54 Sup. Ct. 505, 78 L. ed. 940 (1934). 

25 Prentis v. Atlantic Coastline Ry., 211 U. S. 210, 29 Sup. Ct. 67, 53 L. ed. 
151 (1908) ; Minnesota-Rate Cases, 230 U. S. 352, 33 Sup. Ct. 729, 57 L. ed. 
1511 (1913). 

26 Townsend v. Yoemans, 301 U. S. 441, 67 Sup. Ct. 842, 81 L. ed. 1210 
(1937); United States v. Rock Royal Co-Op, Inc., 307 U. S. 533, 59 Sup. Ct. 
993, 83 L. ed. 1446 (1939); Mayo v. Lakeland Highlands Canning Co., 309 
U. S. 310, 60 Sup. Ct. 517, 84 L. ed. 774 (1940); Olsen v. Nebraska, 313 U. S. 
236, 61 Sup. Ct. 862, 85 L. ed. 1305 (1941). 

271 Stat. 54, 46 U. S. C. §211 (1940); 41 Stat. 1077, 16 U. S. C. §791 
(1940); 49 Stat. 863, 16 U. S. C. §791 (1940); 49 Stat. 838, 15 U. S. C. 
§79 (1940); 39 Stat. 482, 7 U. S. C. §71 (1940); 8 Code of Fed. Reg. 4, 
Tit. 27, Sec. 1.22 (b) (3). . 

28 278 Ill. 218, 115 N. E. 825 (1917). 

29 256 U. S. 135, 41 Sup. Ct. 458, 65 L. ed. 865 (1921); Noble State Bank v. 
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“Plainly circumstances may so change in time or so differ in space 
as to clothe with such an interest what at other times or in other 
places would be a matter of purely private concern.” The police power 
in the state is unquestioned,*° and equally unassailable is the delegabil- 
ity of that power to its cities. “From the beginning the doctrine has 
obtained that the state may delegate to its municipalities a portion 
of its police powers, to enable them to promote the peace, safety, 
morals, health, and general welfare of the local communities, especially 
to enact and enforce regulations so essential to crowded urban 
centers.” ** 

Through its legislature the state may levy a license tax upon any 
and all trades, occupations, vocations, avocations, unless forbidden 
by its constitution, and this power may be delegated to its municipal 
corporations.*? 

An ordinance which duplicates or compliments, but is not unreason- 
able or inconsistent with state regulations, is not void as conflicting 
therewith, assuming it valid in all other respects.** The valid ordi- 
nances of municipal corporations are as binding on the corporators 
and the inhabitants of the place as the general laws of the state are 
binding upon the citizens at large.** And if the ordinance is passed 


Haskell, 219 U. S. 104, 111, 31 Sup. Ct. 186, 188, 55 L. ed. 112 (1911); Bacon 
v. Walker, 204 U. S. 311, 27 Sup. Ct. 289, 51 L. ed. 499 (1907); Eubank v. 
Richmond, 226 U. S. 137, 142, 33 Sup. Ct. 76, 57 L. ed. 156 (1912). 

30“The police power privately inheres in the state, but if the state constitu- 
tion does not forbid, the legislature may delegate a part of such power to the 
municipal corporations of the state, either in express terms or by implication 
—to be exercised concurrently with the state, or exclusively, without state 
intervention, or the state constitution may vest in municipalities—the author- 
ity to exercise specified portion of such power.” McQuILtin, MUNICIPAL 
Corporations, (2d ed. 1928) Vol. 3, §949. The opinion of the Supreme 
Court in Manigault v. Springs, 199 U. S. 473, 480, 26 Sup. Ct. 127, 50 L. ed. 
274 (1905), may well be taken to reflect that court’s high respect for this 
broad power of the states. “It is the settled law of this court that the inter- 
diction of statutes impairing the obligation of contracts does not prevent the 
state from exercising such powers as are vested in it for the promotion of 
the common weal, or are necessary for the general good of the public, though 
contracts previously entered into between individuals may thereby be affected. 
This power which in its various ramifications is known as the police power is 
an exercise of the sovereign right of the government to protect the lives, health, 
morals, comfort, and general welfare of the people, and is paramount to any 
rights under contracts between individuals.” 

31 McQUILLIN, MUNICIPAL CorporaATIons, (2d ed. 1928) Vol. 3, §949, at 

101 


p. . 

32 Stone v. Fritts, 169 Ind. 361, 82 N. E. 792 (1907); Ex parte Roach, 104 
Calif. 272, 37 Pac. 1044 (1894); Wilkie v. Chicago, 188 Ill. 444, 58 N. E. 1004 
(1900); Dimon, Municrpat, Corporations (5th ed. 1911), Sec. 661, citing 
numerous cases as to validity of such licenses and regulations. 

38 Ex parte Johnson, 20 Okla. Cr. Rep. 66, 201 Pac. 533 (1921); Mann v. 
Scott, 180 Calif. 550, 182 Pac. 281 (1919); Shreveport v. Wagner, 152 La. 
903, 94 So. 438 (1922); Milwaukee v. Childs Co., 195 Wis. 148, 217 N. W. 703 
(1928). 

34 McQumtitin, MunicipaAL Corporations (2d ed. 1939), Revised, Vol. 2 


§ 674. 
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pursuant to an express power, it cannot be set aside by the court for 
mere unreasonableness, since it is not the function of the judiciary 
to determine the wisdom and expediency of legislation.*® 

In McKenzie v. McClellan,** it was said that the power to revoke 
a license is a necessary consequence of the power to grant it. “The 
ordinance providing for the granting of the license may also pre- 
scribe reasonable conditions under which the license may be revoked 
by the municipal authorities, and a license accepted under an ordi- 
nance providing that it may be revoked at pleasure or within the 
discretion of a specified municipal officer or board is binding on the 
licensee. The power to revoke is sometimes expressly conferred by 
statute or ordinance, and it is sometimes provided that violation of 
the particular ordinance shall be grounds for revocation of the 
license.” *7 

It is submitted then, that under a proper delegation of state police 
powers, or operating under its own organic law, a municipality may 
require compliance with a federal statute regulating on a national 
scale matters in which the local welfare is involved as a condition on 
which a license is granted, and that it may properly revoke the license 
upon breach of the condition. With particular reference to the 
Emergency Price Control Act, it is suggested that the local govern- 
ments could thereby confer a true benefit upon their own cities and 
at the same time make a significant contribution toward the success 
of their national government’s price control efforts. As was pre- 
viously pointed out, the Emergency Price Control Act quite plainly 
contemplates local action. The Administrator does no more at the 
outset than make recommendations to the local officials in respect of 
proposed rent controls. If, within sixty days, they have not satisfied 
him that his recommendations have been met with substantial com- 
pliance, he may then issue such regulations and orders as appear to 
him necessary and proper to give full effect to the purposes of the 
Act. And there begins his long and arduous task of surveillance 
and enforcement. It can hardly be denied that the Federal govern- 
ment’s burden would be lessened manifoldly by the codperative partici- 
pation of the municipalities in securing compliance, guarding against 
violations, and administering penalties therefor. The same would be 
true with respect to commodity price control. Add the weight of the 
municipalities’ licensing powers to their undoubted advantage of posi- 
tion, and the probabilities of escape from the force of the statute would 


35 Murphy v. California, 225 U. S. 623, 32 Sup. Ct. 697, 65 L. ed. 1229 Mag 5 : 
Cleaners Guild of Chicago v. City of Chicago, 312 Ill. App. 102, 37 N. E. (2d) 
857 (1941); Champer v. Greencastle, 138 Ind. = 35 N. E. 14 (1893). 

3662 Misc. Rep. 342 (1909), 116 N. Y. S. 

37 McQUILLIN, MUNICIPAL CORPORATIONS, oe ‘ed. 1928) Vol. 3, § 1108. 
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be reduced to a negligible percentage. As the Act now stands, anyone 
may commit innumerable violations against its provisions, feign in- 
nocense, and pass by with impunity. Not until the offender has been 
discovered and has received at least one warning notice from the Ad- 
ministrator need he have any fear. And with effective control as rela- 
tively remote as it must necessarily be, it is again urged that the weight 
of municipal licensing control, superadded to that of the Federal gov- 
ernment, would prove itself of inestimable value, both to the resi- 
dents of the cities affected and to those charged with the administra- 
tion of wartime price control. There does not appear to be any 
sound legal inhibition restraining cities from codperating with the 
Federal government in the mobilization to support the national 
military offensive. G. Ropert HEnry. 


EFFECTS OF WAR ON CONTRACTS 


Now that the United States is an active belligerent in World 
War II, the question of the effect of war on contracts has again be- 
come a vital issue throughout the country. The purpose of this edi- 
torial is to point out the most important questions in this connection 
and the manner in which the courts have tended to solve these ques- 
tions in the past. 

The basic problems involved seem to be: (1) limitations on the 
War power, (2) trading with the enemy and with enemy aliens, (3) 
postponing the remedy on executed contracts, (4) suspending or dis- 
solving executory contracts, (5) impossibility as a defense both to the 
buyer and seller and (6) actions against the Government based on 
contracts with the Government. 


War Power in General 


Now that the country is actively at war, it is becoming better and 
better realized that times of war are not normal times. The normal 
methods of doing things simply cannot be continued. Greater and 
greater restrictions are being placed on individuals, both natural and 
corporate. Sugar is being rationed, gasoline, tires, clothes, prices, 
priorities! Even natural-born American citizens are being moved 
from their former homes, all under the war power of the Federal 
Government. In the case of McCulloch v. Maryland,’ Mr. Chief 
Justice Marshall lays down that certain broad powers are entrusted to 
the government, only the outlines are given by the Constitution and 
the means of carrying out these powers are left to the discretion of 


14 Wheat. 316, 4 L. ed. 579 (U.S. 1819). 
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the government. It is the powers that are limited, not the means. 
“Let the end be legitimate,” he says, “let it be within the scope of 
the Constitution, and all means which are appropriate, which are 
plainly adapted to that end, which are not prohibited, but consist with 
the letter and spirit of the constitution, are constitutional.” 


War powers have been said to be different from other powers; they 
are not limited by ordinary rules or specific grants of authority. They 
are comparable to the police powers to the highest degree, and when 
necessary, the liberty of the citizen—the protection of private prop- 
erty—and the peacetime rights of the states must all yield to necessity.” 
State laws that hinder the war effort are suspended both as to the 
National government and the officers charged with the duty of prose- 
cuting the war.* It has even been stated that “after the declaration of 
war, every act done in carrying on the war is an act done by virtue 
of the Constitution which authorized the war to be commenced. Every 
measure of Congress, and every executive act performed by the Presi- 
dent, intended and calculated to carry the war to a successful issue, 
are acts done under the Constitution.” ¢ 


Where judicial review is sought of the laws passed by Congress to 
further the war effort, there is a restraint on the power under the 
5th amendment, but this is only about like the restraint on state police 
powers imposed by the 14th amendment, and the motives of Congress 
in passing the statute are not subject to review, nor is the wisdom of 
the legislation.® Thus, while there is restraint in theory, actual de- 
cision of invalidity is almost non-existent.* Also, although these stat- 
utes generally place authority in the hands of the President, he may 
pass it on to his executive departments without express declaration, 
and it is equally valid when exercised by them.’ 


Trading with the Enemy 


As a particular aspect of the war powers, the Trading with the 
Enemy Act ® has been adopted changing the common law relationships 
of persons resident in the warring countries. 


2 Pub. Serv. Comm. 2nd Dist. v. N. Y. C. Ry. Co., 129 N. E. 455, 230 N. Y. 
149 (1920). 

3 State v. Burton, 103 Atl. 962, 41 R. I. 303 (1918). Officers of the military 
forces are not subject to state speed laws when on official urgent business in 
connection with the military functions of the armed services. 

4 McCormick v. Humphrey, 27 Ind. 144 (1866). 

5 Hamilton v. Ky. Distilleries & Warehouse Co., 251 U. S. 146, 40 Sup. Ct. 
106, 64 L. ed. 194 (1919). 
~- roe general discussion of the war powers, see (1939) 8 Geo. Wash. L. 

EV. 
as Motor Co. v. U. S., 261 U. S. 514, 43 Sup. Ct. 428, 67 L. ed. 778 

8 Act Oct. 6, 1917, c. 106, 40 Stat. 411. 
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At common law, the mere fact one country was at war with another 
was no reason for cessation of trade between the two. The armies of 
each nation might be at war but commerce continued just as before. 
This has now been settled by statutory enactment, and the outbreak of 
war immediately suspends all commercial traffic between the two war- 
ring nations or groups of nations. Furthermore, all executory con- 
tracts between people at war are immediately void as against public 
policy where they necessarily involve intercourse and thereby tend to 
give aid and comfort to the enemy or diminish the power of the 
United States to carry on the war effectively.° This is to prevent 
money, commodities or intelligence passing to the enemy.’® This, of 
course, is applicable only to executory contracts and not executed. As 
to executed contracts, these are discussed later. In determining 
whether aid and comfort is given to the enemy, the courts will look 
at the real parties in interest.’ 


In the recent decision by the Supreme Court in Ex parte Don 
Ascanio Colonna,” it was stated that under the terms of the Trading 
with the Enemy Act, “war suspends the rights of enemy plaintiffs to 
prosecute actions in our courts.” This has led to an interesting 
question as to whether this means resident aliens of countries with 
which we are at war are barred from our courts or not. As to this, 
there seems to be a split in authority and decision at the present time."* 
As has been mentioned before, the historical view was that trade with 
the enemy ceased when it would give aid and comfort to them. If the 
alien enemy was in this country, it would therefore seem that no aid 
was being given to the foreign nation so contracts with such individ- 
uals would be carried out as agreed. The recent case rejecting this 
view, however, has done so on the basis that this is total war, so help- 
ing an enemy alien, even though in this country, is helping the parent 
country of that alien. 


9 RESTATEMENT OF THE LAw oF Contracts § 592-595. 

10 Second Russia Ins. Co. v. Miller, 297 Fed. 404 (C. C. A. 2d, 1924). 

11 Heidner v. St. Paul & T. Lumber Co., 215 Pac. 1, 124 Wash. 652 (1923). 

1210 Law Week 4131. 

13 Action will lie; Kaufman v. Eisenberg, 10 Law Week 2486; Propper v. 
Buck, N. Y. Sup. Ct., Special Term, Part I, Feb. 4, 1942. Action will not lie; 
Bernheimer v. Burpillot, 10 Law Week 2486. Cf. Groupement Financier Liegois 
v. Cutten, 33 N. Y. S. (2d) 562 (Sup. Ct. N. Y. Co. 1942). By Executive 
Order No. 9106, dated March 20, 1942, aliens may be considered as friendly 
for naturalization purposes even though from enemy countries where their 
loyalty can be established. It would seem this question is fully disposed of 
by General Ruling No. 11 of the Treasury Department, dated March 18, 1942, 
in which an enemy national is stated to be: “(iii) Any individual wjthin enemy 
territory and any partnership, association, corporation or other organization to 
the extent that it is actually situated within enemy territory; and “(iv) Any 
person whose name appears on the Proclaimed List of Certain Blocked Nationals 
and any other person acting therefor.” 








. 





946 THE GEORGE WASHINGTON LAW REVIEW 


In Brown v. J. P. Morgan & Co., Inc.,"* it is stated that the Trad- 
ing with the Enemy Act does not prevent prosecution of a suit to 
final judgment in a state court even though it concerns property of 
an alien enemy, but is to prevent property of alien enemies being 
used in the interests of an enemy Government against the interests 
of our country. The court was therefore able to give a judgment 
against certain frozen funds that belonged to an Italian national. 

Where payment on a contract is prevented because of a state of 
warfare, the question immediately arises as to interest on sums that 
are due. Where payment need not be made, it would seem grossly un- 
fair to later allow the alien to claim interest. But if he has an agent 
in this country to whom payment could legally be made, and it is 
not, after the war is over the alien should be entitled to interest.® 
Since the Alien Property Custodian ** now serves as an agent for all 
aliens whose funds and property are seized by the Government, it 
would seem that if money is owed an alien and not paid, a later claim 
for interest on this sum should be allowed. 


Postponing Remedy on Executed Contracts 


Closely allied to the problem of Trading with the Enemy is the 
question of postponing the remedy on executed contracts.** A dis- 
tinction must be made between the obligation of a contract and the 
remedy given to enforce that obligation. Without embarrassing the 
obligation of a contract, the remedy may be modified as the wisdom 
of the nation shall direct.** 


14106 N. Y. L. J. 2097, 10 Law Week 2420 

15 Ward v. Smith, 7 Wall. 447, 19 L. ed. 307 (U. S. 1868). 

16 Under the authority of the First War Powers Act, Public 354, 77th 
Congress, approved Dec. 18, 1941, Sec. 301: “During the time of war or during 
any other period of national emergency declared by the President, the President 
mr. + investigate, regulate, direct and compel, nullify, void, prevent or 
prohibit, any acquisition holding, withholding, use, transfer, withdrawal, trans- 
portation, importation, or exportation of, or dealing in, or exercising any right, 
power, or privilege with respect to, or transactions involving, any property 
in which any foreign country or a national thereof has any interest, by any per- 
son, or with respect to any property, subject to the jurisdiction of the United 
States. ” Under Executive Order 9095 of March 11, 1942, it was stated: 
“Any property, or interest therein, of any foreign country or a national thereof 
shall vest in the Alien Property Custodian whenever the Alien Property Cus- 
todian shall so direct.” By a vesting order of March 25, 1942, 7 F. R. 2417, the 
Alien Property Custodian took possession of various property of the I. G. 
Farbenindustrie, including its contracts and agreements. It would therefore 
seem evident that the Alien Property Custodian has, and exercises, authority 
over contractual agreements of enemy aliens. 

17 For the purposes of this paper, the term “executed contract” is used to 
refer to unilateral contracts complete on one side and executed consensual agree- 
ments. It does not mean the contract is fully executed on both sides, in which 
case it would not properly be a contract. 

18 Sturges v. Crowninshield—4 Wheat. 122, 4 L. ed. 529 (U. S. 1819). Al- 
though the remedy may be changed, it must be in a reasonable manner so as 
not to destroy the obligation. The test of whether there is a violation of due 
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Although Congress has the power to confiscate debts due aliens, the 
mere declaration of war does not act as a confiscation. There is a 
total inability, however, to sustain a contract by an appeal to the 
tribunals of one country on the part of resident subjects of the other.’® 
Therefore, unless the remedy is returned after the war as well as the 
right, justice is a mockery in many cases since the lapse of time would 
have suspended the remedy. “Peace restores the right and the remedy, 
and as that cannot be if the limitation continues to run during the 
period the creditor is rendered incapable to sue, it necessarily follows 
that the operation of the statute is also suspended during the same 
period.” *° The statute of limitations relates to the remedy, not to the 
obligation, so may be postponed. Also, the reason aliens cannot sue 
in the country, as has been previously indicated, is to prevent giving 
aid to the enemy rather than help a resident debtor repudiate his lia- 
bilities,** and the right of action is therefore not to be prejudiced as to 
a later time.”? 

Postponement of the remedy on executed contracts is also involved 
in our Soldiers and Sailors Relief Act,** in which such persons are 
relieved from payment of certain kinds of debts. Such statutes are 
upheld on the distinction of obligation and remedy. A postponement 
of the remendy for the period of time a soldier or sailor is in actual 
military service does not affect the obligation of the contract.** 


Suspending or Dissolving Executory Contracts 


Where the performance of a contract is rendered illegal during the 
continuance of a war, and prolonged delay in performance is likely to 
change the burden or nature of the performance promised, either 
party is justified in changing his position, and if he does so, or if the 
burden or nature of the performance is in fact changed, the contract 


process is whether the change of remedy is done in a reasonable manner. Home 
C198 & Loan Assn. v. Blaisdell, 290 U. S. 398, 54 Sup. Ct. 231, 78 L. ed. 413 

934). 

19 RESTATEMENT OF ConTRACTS § 596(a). 

20 Hanger v. Abbott, 6 Wall. 532, 18 L. ed. 947 (U. S. 1867). 

21 Rothbarth v. Herzfeld, 166 N. Y. Supp. 744, 100 Misc. Rep. 470 (1917). 

22 Bernheimer v. Burpillot, note 13, supra. 

23 Soldiers’ and Sailors’ Civil Relief Act of 1940, Act, Oct. 17, 1940, c. 888, 
§ 1, 54 Stat. 1178. In Jamaica Sav. Bank v. Bryan, 25 N. Y. S. (2d) 17, 175 
Misc. 978, motion denied 25 N. Y. S. (2d) 641, 176 Misc. 215 (1941), it is 
stated that where military service handicaps defense to an action or meeting 
financial obligation, the court will protect the soldier or sailor to prevent 
prejudice of his rights because of such service. In Ops. Atty. Gen. of Indiana 
to Adjutant General of Indiana, Dec. 6, 1940, it is asserted that relief is to be 
given on installment purchases without the right of repossession, in the vendor 
unless, in the opinion of the court, defendant’s ability to comply with a judg- 
ment or order sought is not materially affected bv reason of his military 
service. 

24 McCormick v. Rusch, 15 Iowa 127, 83 Am. Dec. 401 (1863). 











948 THE GEORGE WASHINGTON LAW REVIEW 


is discharged.”> In 1917 the court of Kings Bench held that if per- 
formance of a contract is rendered impossible by a subsequent illegal- 
ity, the contract may be negated. For this, a temporary illegality 
would not suffice, the power of performance must have been done away 
with, and there must be no definite prospect of the power being re- 
stored. A state of war is too uncertain for the inability to perform 
to be considered as only temporary.”® 


The following year, however, the same court reverts to the old rule 
of strict liability. In Blackburn Bobbin Co., Ltd. v. Allen & Sons., 
Ltd.** the court states that where there is no government restriction 
or trading with the enemy involved, a grave and unforeseen change in 
circumstances, such as a declaration of war, will not dissolve an un- 
qualified contract for the sale of goods, and that as far as possible, 
vendors must be held to their business contracts. 


Impossibility 


The biggest problem in connection with war-time contracts centers 
around the question of performance being impossible because of gov- 
ernmental activity. This may be because of priorities, government 
regulation, requisition, or merely rush orders for goods. There is 
also involved the fact that war makes performance more difficult and 
expensive. - 


Under the original contract views at common law, parties were 
liable for strict performance of an express contract. With the passage 
of time, and as the hardships caused by this rule were noticed, certain 
exceptions developed. These included destruction of the subject mat- 
ter of the contract, illness where personal service was involved, im- 
possibility caused by law, either foreign or domestic, and finally the 
doctrine of frustration of the object the parties had in mind at the time 
of contracting.** 


If a person contracts during time of war or during a time when war 


seems imminent or to be expected, then he may assume the risk. In 


25 RESTATEMENT OF THE LAW oF ContrActs § 596(c). 


26 Metropolitan Water Board v. Dick, Kerr & Co., [1917], 2 K. B. 1; Tam- 
ye Ltd. v. Anglo-Mexican Petroleum Products Co., Ltd., [1916] 2 


27 [1918] 1 K. B. 540. 


28 For a general discussion of the field of impossibility, see RESTATEMENT OF 
THE Law or Contracts, § 454-469; Woodward, Impossibility of Performance 
as an Excuse for Breach of Contract (1901), 1 Con L. Rev. 529; Corbin, 
Supervening Impossibility of Performing Precedent (1922) 22 Cor. L. Rev. 
421; Page, The Development of the Doctrine of Impossibility of Performance 
(1920) 18 Micu. L. Rev. 589; Hall, Effect of War on Contracts (1918) 18 
—. > 325; Blair, Breach of Contract Due to War (1920) 20 Cot. L. 

v. 413. 
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such case the terms of the contract must be performed as agreed.*® 
Thus, in Gordon v. State, there was a contract for construction of a 
highway entered into in 1915. At that time it was reasonable to antic- 
ipate, because of the war in Europe, that this country might become 
involved. Therefore, the court ordered strict performance. 

But where the event that prevents performance of a contract is of 
such a character that it cannot be reasonably supposed to have been 
in the contemplation of the contracting parties when the contract was 
made, the parties may be excused on the basis of impossibility.°° It 
must be clearly borne in mind, however, that greater difficulty and 
expense are not sufficient impossibility for failure to perform.** “If it 
is more difficult for a contractor to perform because of acts by the 
Federal government in prosecution of the war power—priority orders 
and increase in wages—this is not sufficient reason for failure to per- 
form, and the contractor is liable for breach of contract. If the gov- 
ernment had directly prevented performance, then relief would be 
given, but not when the acts of the government related to all con- 
tractors equally.” *? 

It may now be accepted as settled law that requisitioning by the 
government is sufficient impossibility to excuse performance. This 
requisitioning might be either of the raw material or of the means of 
performance. Thus, in the case of Mawhinney v. Millbrook Woolen 
Mills, Inc.,** at the first government took only part of the plant’s out- 
put. The plant therefore delayed performing its contract with the buyer 
and worked first on the war orders. The court points out, in this con- 
nection, that the government need not specifically demand priority. 
Where such government orders delay execution of other contracts, 
this delay is excused at law and is a defense to an action for breach 
of contract. A substantially similar result was reached in the case of 
Moore & Tierney v. Roxford Knitting Co.,** but the court in that case 
points out that a distinction would exist if the manufacturer had sought 
the government contracts rather than been ordered to do certain war 
work. In such instance, the court indicates, nonperformance would 


29 Gordon v. State, 134 N. E. 698, 233 N. Y. 1 (1922); see Chic., Mil. & 
St. P. Ry. v. Hoyt, 149 U. S. 1, 13 Sup. Ct. 771, 37 L. ed. 610 (1892) ; Thom- 
son v. Thomson, 146 N. E. 451, 315 Ill. 521 (1925). 

30 Chic., Mil. & St. P. Ry. v. Hoyt, Ibid. The leading case on the doctrine 
of frustration is Krell v. Henry, [1903] 2 K. B. 740 in which it was decided 
a person renting a balcony on the day of the King’s coronation need not pay for 
it when the King’s illness postponed the ceremony. This was based on a failure 
of the intentions of the contracting parties. 

31 Thomson v. Thomson, note 29 supra. 

32 Comp. Gen. dated Jan. 2, 1942. 

33 132 N. E. 93, 231 N. Y. 290 (1921). 

34 250 Fed. 278 (N. D. N. Y. 1918), affd., 265 Fed. 177 (C. C. A. 2d, 1920), 
cert. den. 253 U. S. 498, 40 Sup. Ct. 588, 64 L. ed. 1031 (1920). 
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be because of the voluntary act of the manufacturer, and he should be 
held to strict account. However, this is only dicta. 

In the case of Metropolitan Water Board v. Dick, Kerr & Co.** 
there was a contract for construction of a reservoir. This was stopped 
because of the Defense of the Realm Act. The court then endorses an 
extension to the doctrine of impossibility and adds support to the doc- 
trine of frustration. Under this doctrine there need not even be an 
absolute impossibility. It was uncertain as to when work could be 
resumed. It was known it could not be continued until the end of the 
war. This was found to be such an uncertain period of time the con- 
tractor was no longer bound by the contract, and it was wholly dis- 
solved. The court states the change in conditions at the end of a time 
of uncertain duration may be such as to change entirely the conditions 
in the minds of the parties at the time of contracting so performance 
was not completed. 

A year later, however, the same court, in the Blackburn Bobbin Co. 
case,*® seemed to take an opposite view, in holding where there is no 
governmental restriction nor trading with the enemy involved, a 
grave and unforeseen change in circumstances, such as a declaration of 
war, will not dissolve an unqualified contract for the sale of goods. 
In this case, however, it should be pointed out that the contract was 
made before the war and there would have heen a possibility of per- 
forming before hostilities began. 

Another extension of the impossibility doctrine is involved in the 
Kronprinzessin Cecilie case.** At the time war was declared, the ship 
had left her intended course of voyage and was on its way back to the 
United States. Thus, the breach was committed before war actually 
made performance impossible. The Supreme Court approves this 
breach in reasonable anticipation of impossibility by stating that war 
is a legitimate excuse for failure to perform and that business sense 
must be used. 

Government Contracts 


Many contracts questions, especially in war time, involve the gov- 
ernment as one of the parties. It should be pointed out that a con- 
tractor with the government can secure no special favor or treatment 
merely because the other party is the government. The United States, 
when sued as a contractor, cannot be held liable for an obstruction to 
the performance of a particular contract resulting from its public and 
general acts as a sovereign.** Similarly, where one branch of the 





35 Note 26, supra. 

36 Note 27, supra. 

87 244 U. S. 12, 37 Sup. Ct. 490, 61 L. ed. 960 (1917). 

38 Horowitz v. U. S., 267 U. S. 458, 45 Sup. Ct. 344, 69 L. ed. 736 (1925). 
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government has made performance by a contractor more difficult, 
either by priorities or by offering higher wages to employees, this is 
no defense when sued by another branch of the government.*® When 
entering a contract, the U. S. does so in its private capacity, so has 
the same rights and duties as a private individual except as to laches 
and limitations to actions. If the delay in performance is because of 
some act of the United States in its sovereign capacity, its right to 
damages is the same as a private citizen and it may recover despite the 
government interference.*° 

Within the near future, several actions will probably arise involving 
the amount of recovery that is permissible where property is requisi- 
tioned by the government. In Brooks Scanlon Corp. v. U. S.," a ship 
in the process of construction was requisitioned. The court allowed 
the owner recovery based on the value of the property at the time of 
taking, not the cost or the cost of replacement. 

If there is a contract for government work, and certain taxes are 
added to the bid price, if these are later found unconstitutional, the 
contractor is not entitled to the amount of the taxes, as otherwise his 
bid price would have been less.** On the other hand, if there is a con- 
tract with the Federal government calling for liquidated damages for 
failure of complete performance, the full sum named may be recovered 
even though the damage is less than the amount determined upon, if it 
was contemplated at the time of contracting that delay in partial per- 
formance might result in damages approximating those for delay in 
complete delivery.** 

During time of war, the government is given power to step in and 
take over a plant. In such cases, if the plant should make an enormous 
profit from the manufacture of war materials, there is no duress on 
the part of the plant manager to compel return of profits made, even 
though they are unreasonably high.** Of course, this may be changed 
by statutory authority, and present indications are that such a law 
will soon be enacted. 

Conclusion 


In concluding, it should be pointed out that during times of war, 
courts will not impose great restraint on any actions or activities de- 


39 Maxwell v. U. S., 3 F. (2d) 906 (C. C. A. 4th, 1925). Where the govern- 
ment contracted prior to the NIRA to purchase supplies at a stipulated price, 
such contract price could not be raised despite the increased cost of production 
occasioned by the Act. Compt. Gen. No. 50593. 

S. v. Warren Transp. Co., 7 F. (2d) 161 (Mass. 1925). 

41 1 265 U. S. 106, 44 Sup. Ct. 471, 68 L. ed. 934 (1924). 

42 U. S. v. Kansas Flour Mills Corp., 10 Law Week 4075 (1942). 

43 Frisk Co. v. Rubel Corp., 62 F. (2d) 765 (C. C. A. 2d, 1933); Compt. 
Gen. B-21561. 

44U. S. v. Bethlehem Shipbuilding Corp., 10 Law Week 4200 (1942). 
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termined by the executive branch to be necessary for the war effort. 
Redress may be made at a later time. It should be noted also that all 
trading with the enemy is forbidden where it will in any way tend to 
aid or comfort the nation with which we are at war. Although one 
recent decision seems to extend this to all suits by aliens, even though 
resident in this country, this view does not seem to be well received. 
It would seem that much injustice could be caused by such a ruling 
with but little benefit, if any, to our war effort. When the contract 
has been fully executed, the remedy or means to enforce payment 
may be postponed until after the war, and the statute of limitations will 
not run against such cases during the warring period. If the contract 
is only executory, it will be dissolved if it is illegal and the burden is 
likely to be changed on either party because of the different circum- 
stances that exist. A mere increase in expense for completing a con- 
tract is not such an impossibility as will justify a failure to perform. 
But the acts of the government in prosecuting the war may be such as 
to justify failure to perform either because of priorities or a change 
in the circumstances contemplated by the parties at the time of con- 
tracting. One of the latest views expressed during the last war was 
that not only would impossibility excuse, but that a reasonable ap- 
prehension of impossibility because of the war is justification for fail- 
ure to perform. This doctrine has not been fully developed as yet, but 
probably will be during the present world crisis. Since this is the 
guide used by people in carrying on their business, it would seem to 
be a sound legal doctrine. Business is carried on under a system of rea- 
sonable beliefs, not absolute certainty. It would seem that the law 
could and should operate in a similar manner. Hucu B. Horton. 
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EDITORIAL NOTES 


THE CONSTITUTIONALITY OF COMPULSORY JOINT RETURNS OF 
HusBAND AND WIFE 


Section 51 (b) of the Internal Revenue Code prescribes: 


In case of a busband and wife living together the income of 
each (even though one has no gross income) may be included 
in a single return made by them jointly, in which case the tax 
shall be computed on the aggregate income, and the liability 
with respect to the tax shall be joint and several. No joint re- 
turn may be made if either husband or wife is a non-resident 
alien. (Italics supplied.) 


Provisions to the same effect, although using different language, have 
been in force since 1918. The clause as to joint and several liability 
was added by the Revenue Act of 1938, but seems to be merely decla- 
ratory of what the law already was." 


Under the present law, husband and wife may elect to file either 
a single joint return or separate returns. It has been strongly advo- 
cated for several years that joint returns be made mandatory, with a 
view to taxing the spouses as a unit or at least computing the income 
tax of one spouse on the basis of the combined incomes of both so 
as to give full effect to the progressive rates of the surtax.? A bill 
incorporating these suggestions was sponsored by the House Ways and 
Means Committee in 1941, but was defeated in Congress.* The Secre- 
tary of the Treasury has now resumed these attempts and his repre- 
sentative, Mr. Randolph E. Paul, in explaining the Treasury recom- 
mendations to the Revenue Bill 1942 has stated the problem before 
that Committee as follows: 


The third item . . . , separate returns by married taxpayers, 
was considered by this Committee last year. A provision was 
inserted in the bill as reported by the Committee requiring a 
husband and wife living together to file a joint return. Under 





1 As to the liability of the spouses under present law, see the text accompany- 
ing notes 21, 22, 23 infra. 

2 The phrase “joint return” as used in the proposed legislation is hardly ac- 
curate, the main thing being the joint assessment of the spouses. Should they 
want to have their tax liabilities separately computed, they will have to attach to 
their joint return statements (returns) of their separate incomes. However, the 
meaning of the phrase is generally understood. 

8 The problem and its constitutional aspects are discussed at length in the 
Report of the Committee on Ways and Means on H. R. 5417. H. Repr. 1040, 
77th Cong., Ist Sess. (1941), hereinafter referred to as “CoMMITTEE REPORT.” 
The legislative history of the bill is discussed by Lowndes, Community Income 
and Alimony (1942) 20 Taxes 3 et seq., 44 et seq. 
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this provision the tax liability would be computed upon the basis 
of the combined incomes of husband and wife. However, if 
either spouse so desired the actual tax burden would be allocated 
between them, so that neither would be forced to pay the tax 
due from the other. Our suggestion this year is substantially 
the same as the provision adopted by this Committee, with one 
modification.* 


Should the recommendations of the Treasury become law, it will 
be for the courts to decide, not on the wisdom of the legislative 
policy, but, aside from questions of statutory construction, on the 
constitutionality of the measure.’ Incomplete as the picture at this 
stage is, it presents at least these two constitutional questions: First, 
is it constitutional to tax husband and wife, who are living together, 
as one taxable unit? Second, is the proposed measure constitutional 
if either spouse may request to have the tax burden allocated between 
them? The second question may possibly include another: Is the 
allocation of the tax between the spouses only a matter of legislative 
grace or a matter of constitutional right without which the whole 
measure would fail? ® 


Since the courts do not decide abstract questions of law, it is neces- 
sary to realize fully what the practical effects of the proposed legisla- 
tion would be, and in particular in what factual setting the question 
of the constitutionality may or will be raised. “Taxes are very real 
things and statutes imposing them are estimated by practical re- 


4 The statement of the Secretary of the Treasury before the House Ways and 
Means Committee on March 3, 1942, has been published by the N. Y. Times, 
March 4, 1942, at 6, and by the Standard Federal Tax Service in a Special Re- 
port on the 1942 Revenue Bill, where the remarks of the Secretary on joint 
returns are to be found at p. 10, and those of Mr. Randolph E. Paul at p. 23. 
The modification refers to the adjustment for earned income, is intended to give 
some relief to spouses with earned income, and needs no discussion here. 


5“The fact that a better taxing system might be conceived does not render 
the law invalid. As was said in Metropolitan Theater Co. v. Chicago, 228 U. S. 
61, 69, 70: ‘To be able to find fault with a law is not to demonstrate its in- 
validity . . . The problems of government are practical ones and may justify, 
if not require, rough accommodations—illogical, it may be, and unscientific.’ ” 
Mr. Justice Brandeis in Salomon v. State Tax Commission, 278 U. S. 484, 49 
Sup. Ct. 192, 73 L. ed. 464 (1929). See also Liggett v. Lee, 288 U. S. 517, 
586, 53 Sup. Ct. 481, 77 L. ed. 929, 965 (1933). 


*It seems appropriate to resolve the problem into these two questions. The 
suggested milder form might be a forerunner of unqualified taxation of married 
couples as one taxable unit. It has always been assumed, and the language and 
history of I. R. C., sec. 51 suggest, that the option to file a joint return is a 
favor accorded to married couples. Commissioner v. Thomas, 84 F. (ed) 562 
(C. C. A. 5th, 1936); Note (1940) 28 Va. L. Rev. 88, 89. But the Secretary 
of the Treasury in his statement (supra note 4) said now: “A third example of 
special favoritism . . . is the option allowed married couples to file 
separate income tax returns.” The suggestion that the allocation feature, too, 
might be attacked as favoritism is, therefore, not merely speculative. If a 
matter of legislative grace, then Congress may limit, condition, or withhold the 
allocation proviso. 
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sults.”7 Mr. Justice Douglas could invoke the authority of many 
cases when he stated: 


In passing on the constitutionality of a tax law we are con- 
cerned only with its practical operation, not its definition or 
the precise form of descriptive words which may be applied to it. 
. . . Prohibited discriminatory burdens . . . are not to be de- 
termined by abstractions. Particular facts of specific cases de- 
termine whether a given tax prohibitively discriminates against 
interstate commerce.® 


He added that general propostions do not facilitate an answer 
to the problem presented. Moreover, a consideration of the normal 
results of the suggested measure in particular cases might lead to 
the conclusion that the “statute may be invalid as applied to one state 
of facts and valid as applied to another.” ® Two examples may illus- 
trate what is meant thereby. The House Ways and Means Com- 
mittee had reported, “In the case of death, the surviving spouse and 
the decedent’s personal representative are required to file a joint 
return for the full taxable year in which the death occurred.” *° The 
fact that not the marriage relationship, but a past relationship is to 
be the basis of the measure might be fatal. A second example is a 
situation involving community property; here the marriage relation- 
ship is supplemented by the peculiar property relationship between 
the spouses, and the measure is thus given a stronger basis. 

Compulsory joint returns, if required from married couples who 
live in one of the eight or nine community property states, present a 
special situation which will be treated separately. The general dis- 
cussion will be based on the conditions which prevail in the vast 
majority of the states. Under the present law each spouse is per- 
mitted to report one-half of the community property income. Whether 
this treatment constitutes an undeserved privilege which should be 
remedied by the compulsory-joint-return legislation, and whether 
such treatment of community-property spouses is justified under the 
income tax statute now in force are questions which do not touch 
on the constitutional problems raised by the proposed measure.” 


7 Nichols v. Coolidge, 274 U. S. 531, 541, 47 Sup. Ct. 710, 71 L. ed. 1184 
(1927), where various situations which might have arisen under the statute in- 
volved were discussed to show what the proviso implied. See also Tyler v. U. S., 
281 U. S. 497, 50 Sup. Ct. 356, 74 L. ed. 991 (1930), sustaining a federal estate 
tax provision. 

8 Nelson v. Sears, Roebuck & Co., 312 U. S. 359, 363, 61 Sup. Ct. 586, 85 L. 
ed. 888, 891 (1941). Similar, Henderson v. Mayor of New York, 92 U. S. 259, 
23 L. ed. 543 (1876). 

® Dahnke-Walker Mills Co. v. Boudurant, 257 U. S. 282, 289, 42 Sup. Ct. 
106, 66 L. ed. 239, 243 (1921); DuPont v. Commissioner, 289 U. S. 685, 53 
Sup. Ct. 766, 77 L. ed. 1447 (1933). 

10 CoMMITTEE REPORT, supra note 3, at 11. 

11 A somewhat similar approach has been taken by Lowndes, supra note 3. 
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In Hoeper v. Wisconsin,® decided in 1931, a provision of the 
income tax statute of the State of Wisconsin which prescribed com- 
pulsory joint returns of husband and wife was declared by the Su- 
preme Court of the United States to be violative of the due process 
clause of the Fourteenth Amendment. This case, which had long 
been regarded as barring similar legislation by the Congress,’* is 
now widely discounted,’* but turning, as it did, on issues closely 
related to those here under discussion its importance is obvious. 

A short survey of the present taxation of husband and wife who 
live together is necessary to appreciate the changes which the proposed 
legislation is intended to bring about. 


Voluntary Joint Returns by Husband and Wife Under the 
Present Law 


In treating husband and wife as distinct and separate taxpayers, 
the federal income tax has from the beginning looked at the marital 
relationship from the standpoint of the modern statutory law of the 
states. The earlier rule had been that “husband and wife are one, 
and that one the husband.” *® The old rule of marital economic unity 
has now, in most states, been replaced by statutes which treat the 
spouses as separate persons, separate particularly in their property 
relations and dealings. The wife may do business on her own account. 
Transfers of property between husband and wife are possible, and the 
federal gift tax is levied on gifts between the spouses as if they were 
strangers. The property and income of the wife has been almost com- 
pletely freed from the legal control and rights of her husband. 

For purposes of the federal income tax husband and wife are given 
an option to become a unit in filing joint income tax returns, provided 
they live together during the whole taxable year. If one spouse has 
died during the year’® or the couple has been divorced,’” joint returns 
may not be filed. The choice once made is not binding on the next 
or future years. In spite of a great amount of litigation dealing with 
questions which grew out of joint returns, it was not until 1940 that 
it was conclusively settled what the true implications of joint returns 
are. The Supreme Court** held that a joint return made husband 


12 284 U. S. 206, 52 Sup. Ct. 120, 76 L. ed. 248 (1931). 

18See Paul, The Background of the Revenue Act of 1937 (1938) 5 U. or 
Cur. L. Rev. 41, 85. 

14 Especially in the CoMMITTEE REPoRT, supra note 3, at 20, and by Magill, 
The Federal Income Tax on the Family (1941) 20 Tex. L. Rev. 150 


15 Mr. Justice Holmes, dissenting, in Hoeper v. Wisconsin, supra note 12. 
Community property situations are not dealt with here. 

16 Bliss v. Commissioner, 76 F. (2d) 101 (C. C. A. 3d, 1935). 

17]. T. 2650, XI-2 Cum. Butt. 174 (1932). 

18 Helvering v. Janney, 311 U. S. 189, 61 Sup. Ct. 241, 85 L. ed. 118 (1940), 
holding that fhort term losses of one spouse are deductible from like losses of 
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and wife a taxable unit whereas until 1940 most courts had taken the 
view that a joint return made husband and wife a taxable unit for 
some but not for all purposes.'® The doctrine of one taxable unit in 
case of joint returns has now been given full effect; the broad extent 
of the doctrine is best to be gathered from the ruling of the Treasury 
Department which amended the Income Tax Regulations.”° 

Since the Revenue Act of 1938, the law provides expressly for joint 
and several liability of the spouses who file a joint return, thus putting 
them on notice. If they voluntarily elect to file a joint return, each 
is liable for the entire tax as if he had consented to become the surety 
of the other. As to the taxable years not covered by the amendment 
of 1938 the extent of liability was a much litigated issue. What was 
brought out by that litigation remains important if joint returns be- 
come mandatory. Would the spouses in that event be jointly and 
severally liable for the entire tax or would a specific proviso be neces- 
sary and would it be constitutional ? 

Most courts had held that the tax liability had to be apportioned 
between husband and wife in accordance with the income of each of 
them.*. The underlying theory was that by filing joint returns hus- 
band and wife did not become a taxable unit. Several dissenting 
opinions were delivered. Of special interest is the dissent of Judge 
Patterson”* since he realized the difficulties which might arise if 
joint and several liability be denied, and anticipated the later decisions 
of the Supreme Court which recognized the doctrine of the taxable 
unit. He said: 


that husband and wife who file a single return are to be treated 
as a single taxpayer and are jointly liable for the tax. They are 
by express provision a single taxpayer for the most important 
feature, the amount of the tax. 


He then attacks the majority opinion which had rejected joint and 
several liability of the spouses: 


The decision also introduces difficulties in enforcement of the 
tax. Take a case where husband and wife file a single return 
showing a tax due of $5,000, but no tax is paid. Must the 


the other spouse; and Taft v. Helvering, 311 U. S. 195, 61 Sup. Ct. 244, 85 L. 
ed. 122 (1940), holding that the deductions for contributions of both spouses 
are to be limited to 15 per cent of their aggregate net income. 

19 See the cases cited in note 21 infra, also Paul and Havens, Husband and 
Wife under the Income Tax (1936) 5 BrooKtyn L. Rev. 241, 257. 

20 T, D. 5057, July 2, 1941, published in Int. Rev. BuLL. No. 28, p. 6 (1941). 
For a condensed restatement of the ruling, see 10 U. S. Law WEEK 2037 (1941). 

21 Cole v. Commissioner, 81 F. (2d) 485 (C. C. A. 9th, 1935) (one judge 
dissenting) ; Crowe v. Commissioner, 86 F. (2d) 796 (C. C. A. 7th, 1936); 
Commissioner v. Rabenold, 108 F. (2d) 639 (C. C. A. 2d, 1940) (Judge Patter- 
son dissenting). 


22In Commissioner v. Rabenold, supra note 21, at 641. 
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government in such a case take on the task of discovering the 
separate income of each spouse and of pursuing each for his 
or her portion of the tax? Or take the case, a common one, 
where a joint return is filed and the tax shown due thereon is 
paid, but the commissioner later finds a deficiency. Must the 
commissioner not merely analyze the figures and determine what 
part of the total tax was originally owed by each, but also find 
out, if he can, the contributions of each to the prior payments 
made on account of the tax and credit each accordingly? Such 
complexities in tax gathering are not lightly to be imputed to 
legislators. Edwards v. Slocum, 264 U. S. 61, 63, 44 Sup. Ct. 
293, 68 L. ed. 564.7% 


Based on Judge Patterson’s dissent and the doctrine of the tax- 
able unit which the Supreme Court had in the meantime recognized, 
the Court of Claims held that husband and wife who file a joint return 
are jointly and severally liable, even in the absence of a special pro- 
vision in the statute, and the Supreme Court refused to grant cer- 
tiorari.** 

If the Commissioner of Internal Revenue determines that there is a 
deficiency, a single joint deficiency notice is required in case the 
spouses had filed a joint return; only if the Commissioner has been 
notified by either spouse that separate residences have been estab- 
lished, must notices be sent to each spouse.*® As long as husband 
and wife live together, one spouse is, as a consequence of his election 
to file a joint return, regarded as the agent of the other. It must be 
assumed that under the doctrine of the taxable unit, either will also 
be held liable for penalties for fraud committed by the other.”® 

All these consequences flow from the voluntary action of the 
spouses and are mitigated by the fact that such action is not binding 
on the future. The change which mandatory joint returns would 
bring about is obvious. 


23 Tax gathering and its complexities are the subject matter in Royal In- 
demnity Co. v. U. S., 313 U. S. 289, 61 Sup. Ct. 995, 85 L. ed. 1361 (1941), 
imposing on the taxpayer’s guarantor the duty to pay interest although the 
statute said nothing about it (forceful dissent by Mr. Justice Black). 

24 Moore v. U. S., 37 F. Supp. 136 (Ct. Cl. 1941), certiorari and rehearing 
denied, 86 L. ed. 68, 102 (1941) (adv. op.). The Board of Tax Appeals had at 
first not accepted the reasoning of the Moore case. Mary Lewis Hague, 45 
B. T. A. 104, 133 (1941). But the refusal of the Supreme Court to grant cer- 
tiorari caused the Board to give up its prior view and to pronounce that it would 
from now on follow the Moore case. George W. Schoenhut, 45 B. T. A. 812, 
822 (1941). 
oa I. R. C, sec. 272 (a) (1); the proviso was inserted by the Rev. Act of 

26 In case of a false or fraudulent return with intent to evade the tax or of a 
failure to file a return, the tax may be assessed at any time; the statute of limi- 
tations does not run in such a case. I. R. C., sec. 276(a). See also Paul and 
Havens, supra note 19, at 257: “. . . both husband and wife may be held liable 
for a fraud penalty, even though the income of one of them is correctly re- 
flected in a joint return filed.” 
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Spouses Filing Separate Returns Under Present Law 


Husband and wife may file separate income tax returns. An alert 
tax administration, the courts, and legislative action have prevented 
the spouses from carrying such separateness too far by using the mari- 
tal relationship as a device for splitting income. A long line of well 
known cases gives evidence of the results of these labors.27 Trans- 
actions between the spouses should not be regarded indiscriminately 
as improper attempts at tax avoidance; the tendency of transfers 
between spouses will ordinarily be “to give relief from obligations 
that are recognized as binding by normal men and women.” ** In 
fact, such transfers antedated by far the era of income and estate tax 
legislation and had come to enjoy the special protection of courts of 
equity.” The tax implications in cases of transfer of property or 
income between spouses, or relatives, or strangers may be looked at 
in two ways: When can such income still be treated as the income 
of the transferor to whom it once absolutely belonged? Or to what 
extent is it possible to tax to one person, the transferor, an income 
although another person has the use, the enjoyment, or even absolute 
control ? 

An analysis of the cases*® shows that the first alternative brings 
out the real problem involved; namely, whether or not the transferor 
has still retained some kind of controk or benefit, or enjoyment, or 
“satisfaction” ** so that he may still be justly taxed on such income. 
The other view, which is taken in support of the compulsory-joint- 
return legislation, stresses the fact that there are already precedents for 
the proposition that one person may be taxed on income of which 


27 Significant examples are: Lucas v. Earl, 281 U. S. 111, 50 Sup. Ct. 241, 74 
L. ed. 731 (1930); Burnet v. Leininger, 285 U. S. 136, 52 Sup. Ct. 345, 76 L. 
ed. 665 (1932); Corliss v. Bowers, 281 U. S. 376, 50 Sup. Ct. 336, 74 L. ed. 
916 (1930); Burnet v. Wells, 289 U. S. 670, 53 Sup. Ct. 761, 77 L. ed. 1439 
(1933) ; Horst v. Helvering, 311 U. S. 112, 61 Sup. Ct. 144, 85 L. el. 75 (1940) ; 
Eubank v. Helvering, 311 U. S. 122, 61 Sup. Ct. 149, 85 L. ed. 81 (1940) ; 
Helvering v. Clifford, 309 U. S. 331, 60 Sup. Ct. 554, 84 L. ed. 788 (1940). 
Many of these cases were concerned with dealings between the spouses or near 
relatives, but the principles of law developed thereby are by no means restricted 
to situations involving family transactions. Lucas v. Earl, deciding on assign- 
ments of income between the spouses, has been invoked in U.S. v. Joliet & Chi- 
— R. Co., 62 Sup. Ct. 442 (1942) (adv. op.) dealing with taxation of railroad 
eases. 

28 Mr. Justice Cardozo in Burnet v. Wells, supra note 27. 

29 As has been stated by Dean Ames: “In this country the moral obligation 
of a husband to make proper provision for his wife is thought to take the wife 
out of the class of gratuitous grantees. Accordingly, just as in the case of a 
direct conveyance by a husband to his wife which . . . was inoperative at law, 
equity made the husband a trustee for the wife, so in the case of mistake equity 

. . will compel the husband . . . to correct the mistake.” Quoted in 
Cuarer, Cases ON Eourtas.e REMEDIES (1939), p. 634. 

30 Supra note 27. 

81 Horst v. Helvering, supra note 27, and the discussion of this case by 
Magill, supra note 14, at 153 et seq. 
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another has the enjoyment or even control.*? This view overlooks 
the fact that the transferor is taxed on the income because his past 
relationship to the tranferred income or property is still sufficiently 
alive to permit such assessment. In no case of outright transfer of 
property, as against income, has the income from the transferred prop- 
erty been held attributable to the donor or transferor.** The inclu- 
sion of transferred property in the estate of a deceased donor or trans- 
feror rests on the same principle.** 


Would the proposed compulsory joint returns simplify the tax 
structure and be a proper or reasonable means of preventing tax 
evasion? The question, which has also a bearing on the constitution- 
ality of the measure,** has been answered in the negative by a sup- 
porter of the suggested legislation who sums up an exhaustive dis- 
cussion of the factual and legal questions involved, as follows: 


These usual cases of family transfers and settlements then 
demonstrate little necessity for the proposed change. The statu- 
tory provisions now in the law would not be eliminated or simpli- 
fied, for, as indicated, the trusts and transfers in question are 
often made in the interests of children as well as of wives.*® 


Compulsory Joint Returns and What They Imply 


What do compulsory joint returns mean, aside from their ordinary 
consequence of increasing, and their occasional consequence of de- 
creasing, the tax? An attempted answer cannot overlook what will 
be called mere technicalities, because these “technicalities” are not 
only important for an appreciation of the problem; they also present 
constitutional issues of their own. As long as the procedural and 
administrative provisions regulating joint returns are not known, it 
must suffice to raise questions. 


First. Only a husband and wife who live together are to file joint 
returns. Since it has never been suggested that the proposed measure 
be extended to spouses who do not live together, it need not be dis- 
cussed whether joint returns could constitutionally be required from 


32 See the CoMMITTEE REPoRT, supra note 3, at 20. 


33 Local law may be a bar to an outright and complete gift between the 
spouses. This is the case in at least one community property state. Under Loui- 
siana law gifts between the spouses are always revocable and must therefore be 
included in the estate of a deceased donor-spouse. Howard v. U. S., 125 F. (2d) 
986 (C. C. A. 5th, 1942). Under the rule of Corliss v. Bowers, supra note 27, 
the income from such donated property would be wholly taxable to the donor. 

34 See cases cited in notes 73-75 infra. 


35 Mr. Justice Holmes assigned as one reason for his dissent in the Hoeper 
case, supra note 12, that the Wisconsin statute was also justified because of its 
tendency to prevent tax evasion, and he stressed similar ideas in other cases 
also. “One finds Mr. Justice Holmes constantly favoring the prevention of tax 
avoidance.” Paul and Havens, supra note 19, at 247, n. 34, 

36 Magill, supra note 14, at 163. 
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a husband and wife who have separated. But it is important to realize 
that in most states each spouse retains title to his property and owns 
his income, no matter whether or not the spouses live together; their 
economic situation is, therefore, at least in law, the same in either 
case as long as the marriage relationship continues.** Hence, the 
sole basis of the compulsory-joint-return taxation would be whatever 
benefits possibly accrue to one spouse from the income of the other 
because of their living together. This standard is obviously indefinite™* 
except in community property situations: there the spouses are as 
regards such property both a legal and an economic unit, and the in- 
come benefits derived by each of them are not indefinite but meas- 
urable. 

The proposed measure affects both spouses. In discussing the Wis- 
consin income tax,*® Mr. Justice Holmes says of the power of the 
legislature (of that State, as the context clearly shows), 


... as it [the legislature] may provide that the husband shall or 
shall not have certain rights in his wife’s property and shall or 
shall not be liable for his wife’s debts, it may enact that he shall 
be liable for taxes on an income that in every probability will 
make his life easier and help to pay his bills. 


This view does not take into account that the joint-return measure 
also directly concerns a wife who has income. 
Second. Filing of joint returns means that one spouse must 


divulge to the other all his financial transactions and resources.*® 
In this connection it becomes important that the concept of taxable 
income in the federal income tax law is very broad, broader than in 
the laws of most other countries, including Great Britain.** The 


37 That this is so also in a community property state was clearly brought out 
in Boland v. Commissioner of Internal Revenue, 118 F. (2d) 622 (C. C. A. 9th, 
1941), where it was held that each spouse was entitled to one-half of the 
community income and could report it in a separate tax return irrespective of 
whether or not the parties lived together. See also Sebree, Outlines of Com- 
munity Property (1928) 6 N. Y. U. L. Rev. 32, 50 (on Texas law). 

38 The higher the income of both spouses, the less will be, in all probability, 
the advantages which one will derive from the income of the other. On the 
other hand, the narrower the financial resources of the spouses, the greater 
their financial interdependence will be. The uncertain concept of enjoyment as 
basis for the proposed measure is, therefore, particularly indefinite in just those 
cases where both spouses have high incomes of their own. 

39 Dissenting in Hoeper v. Wisconsin, supra note 12, at 218. Under the 
Wisconsin statute the wife was liable if the husbands did not pay the tax. 

40 Even if each spouse were allowed to file a separate return, but the incomes 
would be combined for purposes of computation of the income tax, the infor- 
mation concerning the income of one spouse could not be withheld from the 
other. This is a consequence of the principle of self-assessment. It would 
probably be a denial of due process of law if one spouse had to accept as final 
what the taxing authority tells him was the income of the other, without disclos- 
ing how this income was arrived at and without giving an opportunity to chal- 
lenge that item. 

41 See Simons, PErsonat INcoME TAxatTion (1938) passim. 
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federal income tax accompanies more or less every activity which has 
financial aspects. To prescribe joint returns is, therefore, to prescribe 
a certain kind of conduct of the spouses; namely, a disclosure, to 
one other than a public official, of his financial transactions, not only 
of certain isolated ones but, because of the all-inclusive nature of the 
federal income tax, of all financial transactions.*2 Such a disclosure 
by either spouse would be, not a mere incident of a tax law, but an 
indispensable prerequisite of the tax statute without which there 
could be no compulsory joint returns. Since as regards the economic 
status of each spouse, again with the significant exception of married 
couples living in community property states, the states treat husband 
and wife as separate entities, it would seem to be essential that the 
person to whom the disclosure must be made is the spouse of the in- 
formant. Can the Federal government by means of a tax statute 
prescribe such conduct of the spouses? ** 

It is no answer to the problems raised here that the states could 
enact pertinent legislation as long as they have not done so, and as 
long as it does not appear that such legislation is forthcoming. Is 
the measure of joint returns, therefore, an invasion of the rights of 
the states, which traditionally have full legislative power over the 
marital relationship? ** Mr. Justice Holmes*® says that the states 
could introduce such legislation and even order one spouse to pay 
the other’s tax, but he himself had intimated that certain legislative 
actions of the states concerning the rights of married women might 
give rise to constitutional objections.*® However, the power of the 
states is not at issue. 


42 If each spouse be compelled, exclusively as a tax measure, to disclose all 
his financial transactions to the other, it might be contended that either spouse 
when receiving such information and making out the joint return becomes, as 
it were, an agent of the government. It is a different situation when A is called 
upon to file an information return, or to supply other information concerning B 
because A would disclose to the taxing agency merely what he already knows 
or as to what he is obliged to testify. 

43 It will not be only exceptional cases where one or the other of the spouses 
will be faced with a difficult situation—namely, where the law would require 
him to disclose activities or transactions which the other had disapproved or 
which he might have proper reasons to withhold. Such situations illustrate that 
the tax measure regulates the marital relationship. 

44 Maynard v. Hill, 125 U. S. 190, 8 Sup. Ct. 723, 31 L. ed. 654 (1888). In 
spite of broad language used in cases like Allgeyer v. Louisana, 165 U. S. 578, 
589, 590, 17 Sup. St. 427, 41 L. ed. 832, 836 (1897), there is little force in the 
argument that the measure is also an unconstitutional invasion of the personal 
liberty of either spouse. 

45 Supra note 39. 

46In Arnett v. Reade, 220 U. S. 311, 31 Sup. Ct. 425, 55 L. ed. 477 (1911), 
a non-tax case dealing with community property, he says: 

“We should require more than a reference to Randall v. Kreiger, 23 Wall. 
137, 23 L. ed. 124, as to the power of the legislature over an inchoate right of 
dower, to make us believe that a law could put an end to her interest without 
compensation consistently with the Constitution of the United States.” 
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Third. If the spouses be taxed together on their combined in- 
comes, joint liability would seem to be inescapable for the reasons 
stated by Judge Patterson*’ and apparently approved by the Supreme 
Court.*® Joint and several liability seems to be an inherent necessity 
if compulsory joint returns are to be the basis of taxing the spouses 
as a unit. The Committee Report *® emphasizes that such a joint and 
several liability is not intended because the proposed measure is to be 
restricted to a computation of the separate income tax of each spouse 
on the basis of the combined incomes, provided one of them asks for 
such separate computation. It must be admitted that if neither does 
sO, an ensuing joint and several liability would be a consequence of the 
inaction of both, not a federal regulation of the marriage relationship. 
But it is different if the more sweeping taxation of the spouses as a 
unit be contemplated. 

In exercising control over the marital relationship, the states have 
not provided that one spouse should be liable for taxes imposed on 
the other. Could the Federal government make one spouse liable on 
the sole basis of the marital relationship? Could one spouse also be 
made liable for penalties forfeited by the other, for instance, for 
fraud penalties? Undoubtedly the Federal government could tax a 
partnership as such and hold each partner liable for the entire tax 
due from such partnership; but liability would then be predicated 
on joint ownership and sharing of profits whereas marital relation- 
ship does not entail either. It follows that in introducing liability of 
the spouses as a consequence of the marital relationship, or as a 
consequence of compulsory joint returns based on the marital rela- 
tionship, the Federal government would assume a far-reaching regu- 
lation of that relationship. The federal income tax had in the past 
bestowed special benefits in the form of higher personal exemptions 
on married couples. Could they, therefore, also be made subjects of 
a special burden? The withholding of benefits which are granted 
by legislative grace is not the equivalent of the imposition of a 
burden. 

Again, a different situation is presented in community property 
states. There, a separate entity of the spouses exists “just as a 
corporation or an association,” °° and there is a sharing of profits; 
hence joint liability for federal income tax would be, not a regu- 


47 Supra note 22. 


48 In denying certiorari and rehearing in Moore v. U. S., 37 F. Supp. 136 
(1941). See supra note 24. 

49 Supra note 3, at 22. 

50 Lang v. Commissioner of Internal Revenue, 304 U. S. 264, 58 Sup. Ct. 


880, 82 L. ed. 1331 (1938) (dealing with the community property law of the 
State of Washington). 
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lation of the marital relationship, but merely a consequence of the 
law of the state. 

Fourth. The procedural administrative details by which the compu- 
tation of the separate tax of each spouse on the basis of their com- 
bined incomes will be governed, are not known. But it may be 
assumed that the principle of self-assessment will not be departed 
from. 

The principle of self-assessment is foreign to the income tax laws 
of other countries, including Great Britain. If the Commissioner of 
Internal Revenue finds that the tax as computed by the taxpayer 
is not the correct tax, but should be higher, he issues a deficiency 
letter. This is the normal procedure and a matter of daily occur- 
rence. At present if a joint return is filed, only one deficiency assess- 
ment is required and the fact that the return is a joint return is of 
no consequence. The same will be true if joint returns be made 
compulsory and if the spouses fail to request a separate computation 
of their proportionate tax, because such omission will probably place 
them in the same position as if, under present law, they had filed a 
voluntary joint return. 

Fifth. An entirely different situation arises if the spouses have 
asked for separate computation of the tax, and it may be expected 
that a great many will do so to have their liability restricted to their 
proportionate share of the tax. 

In case of separate computation of the tax, a deficiency discovered 
with one spouse affects directly the other spouse whose income has 
been recognized by the Commissioner of Internal Revenue, and 
necessitates a recomputation of the tax of such other spouse. Either 
will have to be entitled to challenge the determination of the defi- 
ciency since it affects both. Would the denial of the right to litigate 
amount to a denial of due process? In cases like Moore v. United 
States,>' where the deficiency charged against the husband was not 
collectible from him, the determination of a deficiency would, under 
the proposed legislation, be necessary for the purpose of recomputing 
the tax to be assessed against the wife. Possibly, in such a situation 
the spouse against whom the deficiency exists might have no interest 
to litigate or might not be able to finance litigation. Since in a 
great many cases the deficiency is determined, not immediately after 
the filing of the return, but after a delay of years, the spouses may 
have separated or may have been divorced in the meantime; this 
situation makes it difficult to safeguard the right of either spouse to 
be heard.*? 


51 Supra note 24. 
52 The questionable argument that the proposed measure would increase the 
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If either husband or wife may challenge the deficiency determined 
against the other, who has the choice of remedies? One might 
prefer to pay the tax and litigate by suing for a refund, whereas the 
other would elect to petition the Board of Tax Appeals for a re- 
determination of the deficiency. Is the election of one binding on 
the other? Is a waiver of the statute of limitations by one spouse 
binding on the other? 

Even without a deficiency assessment difficulties may follow. 
Spouse 4 fails to file a claim for a refund for which in the opinion 
of spouse B (or B’s advisers) there are good reasons. May B pro- 
ceed independently, putting in issue the alleged overassessment of A? 
If spouse A for reasons which he deems proper, remains passive 
with the result that B could not claim a refund of her own tax, B 
might attack such a provision because it deprives her of her property 
without due process of law, or because it constitutes a federal, and 
hence unconstitutional regulation of the marriage in making conduct 
of A binding on his spouse B against B’s will. 

Although the procedural problems are manifold and difficult, they 
can be solved. But it is necessary to have these and other implica- 
tions in mind with a view to safeguarding the rights of either spouse; 
otherwise denial of due process may properly be charged.** 

Again, the situation in some or all of the community property states 
is less embarrassing because the administration of such property is 
entrusted to the husband and the local law might give the wife a 
direct remedy against the husband for malfeasance. 

Taxing the spouses as a unit, without providing for separate compu- 
tation of the tax, would on the one side eliminate procedural implica- 
tions, but on the other side aggravate the attack on constitutional 
grounds.** 


number of divorces and lead to sham separations concerns the wisdom, not the 
constitutionality, of the legislation. But the fact that each year tens of thou- 
sands of divorces and separations occur, irrespective of the way the spouses 
are taxed, must not be lost sight of in connection with the procedural aspects 
of the problem. 


53 The discussion of the procedural aspects, although not exhaustive, has 
been somewhat extended. Surprisingly, these “technicalities” have not attracted 
any attention worth mentioning in spite of the great amount of publicity which 
has been bestowed on the proposed legislation. The ComMMitTEE Report, supra 
note 3, does not deal with them at all. In many cases the zeal with which the 
legislative wisdom of the compulsory-joint-return problem has been attacked 
or defended, has led to a rather biassed discussion of the legal aspects. Harsh 
words are used by Mr. Randolph E. Paul, who says of the publicity given to 
the problem that it “has certainly established a new record for irrelevance.” 
Paul, The Emergency Job of Federal Taxation (1941) 27 Corn. L. Q. 3, 9. 


54 Situations dealing with the liability of a transferee are entirely different 
from the husband and wife relationship and furnish no precedents. Cf. Philipps 
v. Commissioner, 283 U. S. 589, 51 Sup. Ct. 608, 75 L. ed. 1289 (1931). 
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Hoeper v. Wisconsin 


In the case of Hoeper v. Wisconsin,®®> the Supreme Court declared 
unconstitutional a provision of an income tax statute of the State of 
Wisconsin, which prescribed that the income of the wife should be 
added to that of the husband if the spouses resided together, that 
the husband should be liable, but that the wife should also be liable 
for the entire tax if the husband did not pay. The statute permitted 
filing of separate returns, with the tax to be computed and apportioned 
on the basis of the combined average taxable income. In the instant 
case, both the taxpayer and his wife had separate incomes and filed 
separate returns. The income of the wife had no connection with 
the income or property of her husband. The husband, who had been 
assessed under this statute on the combined total income, sued to 
recover so much of the tax as was in excess of the tax computed 
on his own separate income. He charged that the statute violated 
the due process clause of the Fourteenth Amendment of the Const1- 
TUTION, and he was upheld by the Supreme Court of the United 
States, three justices dissenting. Mr. Justice Roberts, who delivered 
the opinion of the Court, referred to the old common law under which 
the income of the wife became the property of her husband, but he 
emphasized the fact that the State of Wisconsin had abolished this 
common law rule and replaced it by statutes which gave women 


complete property rights and the exclusive right to their own income 
and property and its administration. Mr. Justice Roberts said: 


Since, then, in law and in fact, the wife’s income is in the 
fullest degree her separate property and in no sense that of her 
husband, the question presented is whether the state has power 
by an income-tax law to measure his tax, not by his own income, 
but, in part, by that of another. To the problem thus stated, 
what was said in Knowlton v. Moore, 178 U. S. 41, 77, 44 
L. ed. 969, 984, 20 S. Ct. 747, is apposite: 


‘It may be doubted by some, aside from express constitutional 
restrictions, whether the taxation by Congress of the property of 
one person, accompanied with an arbitrary provision that the 
rate of tax shall be fixed with reference to the sum of the prop- 
erty of another, thus bringing about the profound inequality 
which we have noticed, would not transcend the limitations aris- 
ing from those fundamental conceptions of free government 
which underlie all constitutional systems.’ 


We have no doubt, that, because of the fundamental concep- 
tions which underlie our system, any attempt by a state to 
measure the tax on one person’s property or income by reference 
to the property or income of another is contrary to due process 


55 284 U. S. 206, 52 Sup. Ct. 120, 76 L. ed. 248 (1931); noted (1932) 45 
Harv. L. Rev. 740, (1932) 30 Micu. L. Rev. 810, (1932) 32 Con. L. Rev. 374. 
6 
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of law as guaranteed by the 14th Amendment. That which is not 
in fact the taxpayer’s income cannot be made such by calling it 
income. (Italics supplied.) ** 


Both the quotation from the Knowlton case and the language used 
by the Court show that the Court regarded as objectionable and 
unconstitutional the attempt to measure the tax of one spouse on 
the basis of the income of the other. The contention, often ad- 
vanced,** that the Hoeper case decided only that the imposition of 
liability for the tax due from another is void, is at variance with 
the opinion. The Court rejects the suggestion that since the State 
of Wisconsin had sovereign power over the marriage relationship 
the challenged provision was merely an exercise of such power: 


Wisconsin has not made the property of the wife that of her 
husband nor has it made the income from her property the in- 
come of her husband. Nor has it established joint ownership. 
The effort to tax B for A’s property or income does not make B 
the owner of that property or income. . . . Under the law of 
Wisconsin the income of the wife does not at any moment or to 
any extent become the property of her husband. . . . What Wis- 
consin has done is to tax as a joint income that which under its 
law is owned separately and thus to secure a higher tax than 
would be the sum of the taxes on the separate incomes. (Italics 
supplied. ) 


The two references by the Court to joint ownership or to the absence 
of joint ownership in Wisconsin are significant. They suggest that 
the decision of the Court would have been different if the local law 
had prescribed joint ownership of the income of the spouses. Hence 
a community property state would, in all probability, be upheld as 
regards provisions like those in the challenged Wisconsin statute. 
The proposed federal legislation when applied to community prop- 
erty states would also be in a strong positon. It could not be argued 
that married couples living in those states would be discriminated 
against. The present federal income tax carries with it advantages 
for the community-property spouses merely as a consequence of 
local law, and it would again be merely a consequence of local law 
if the proposed change led to its permissibility in those states but 
possibly its exclusion in the other states. Irrespective of its desirabil- 
ity, the result seems unobjectionable from a constitutional standpoint 
because the constitutional requirement of uniformity would not be 
violated.** 


56 Jd. at 215. 

57 COMMITTEE REPORT, supra note 3, at 22 and at 63 where reference is made 
to statements of Professor Magill. 

58 Knowlton v. Moore, 178 U. S. 41, 108, 20 Sup. Ct. 747, 44 L. ed. 969, 
996 (1900). 
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The Court refuses to look at the measure as mere regulation of 
the marriage relationship because the provision was not intended as 
such regulation. The Court left open the question whether the State 
in exercising its regulatory powers could pass legislation such as that 
here under consideration. 


Finally, the opinion declines to uphold the provision as a reason- 
able classification and says in conclusion, “Taxing one person for 
the property of another is a different matter.” But in support of the 
proposed federal legislation the argument is persistently advanced 
that the provision establishes a classification, and a reasonable one, 
and is, therefore, valid both as a state and as a federal tax measure.*® 
The Committee Report argues that the Hoeper case “has no authority 
in the field of federal income taxation,” but thinks that later decisions 
of the Supreme Court undermine also its authority for state tax 
legislation.*° The last contention, if sound, would have a bearing 
on federal legislation; for if taxation of married couples as a unit be 
constitutional for the states, not as a marriage regulation but as a 
reasonable classification, it would for this reason also be lawful 
as a federal tax measure. 


The Committee Report * refers to and quotes from Madden v. 
Kentucky,®* a case which emphatically affirms the broad discretion 
of the states as to classification. The case is in line with other recent 
cases which show an increasing tendency of the Supreme Court 
to broaden the jurisdiction of the states by permitting them to utilize 
a variety of elements which, although directly concerning the tax- 
payer who is subject to the jurisdiction, extend or take place with- 
out the jurisdiction.** Nothing of this kind is present in the Hoeper 
case. There is no jurisdictional question involved. It is not the 
taxpayer’s property or income within or without the jurisdiction 
which is contested. The issue is whether he may be taxed in a 
certain way on elements which are supplied by another person, his 


59 Lowndes, supra note 3, at 44, admits that the constitutionality of the pro- 
vision is open to doubt; he discusses what constitutes an unreasonable classi- 
fication and concludes that the provision is not an unreasonable classification 
and the measure valid. 

60 Supra note 3, at 21. 

61] bid. 

62 309 U. S. 83, 60 Sup. Ct. 406, 84 L. ed. 590 (1940). The decision upheld 
a Kentucky statute which taxed deposits outside of the State much higher than 
deposits in banks within the State. 

63 Such cases are Great Atlantic & Pacific Tea Co. v. Grosjean, 301 U. S. 
412, 57 Sup. Ct. 772, 81 L. ed. 1193 (1937) (where other cases are reviewed) ; 
Wisconsin v. Penney, 311 U. S. 435, 61 Sup. Ct. 246, 85 L. ed. 267 (1940). 
Earlier commentators (see the notes supra note 55) had referred to Maxwell 
v. Bugbee, 250 U. S. 525, 40 Sup. Ct. 2, 63 L. ed. 1124 (1919), discussed and 
restated in Frick v. Pennsylvania, 268 U. S. 473, 495, 45 Sup. Ct. 603, 69 L. 
ed. 1058, 1065 (1925). 
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spouse. Thus distinguishable, the Madden case does not touch on 
the reasoning of the Hoeper case and Mr. Justice Roberts’ statement, 
“Taxing one person for the property of another” is in fact, and it 
should therefore be in law, “a different matter.” 


The Dissent of Mr. Justice Holmes 


Three justices** dissented from the decision in the Hoeper case, 
Mr. Justice Holmes writing the dissenting opinion. He assigns 
three reasons. 


His first objection on which he obviously relied most strongly 
is based on the legal history of the marriage relationship at common 
law. The modern statutes dealing with the marriage relationship 
must be viewed against the old common law background of which 
they are the outcome. He says: 


So far as the Constitution of the United States is concerned the 
legislature has power to determine what the consequences of 
marriage shall be and as it may provide that the husband shall 
or shall not have certain rights in his wife’s property and shall 
or shall not be liable for his wife’s debts, it may enact that he 
shall be liable for taxes on an income that in every probability 
will make his life easier and help him pay his bills. (Italics 
supplied. ) 


The legislature referred to is the legislature of the State. The 
context and other remarks in the dissent clearly bear that out. Ir- 
respective of whether the State could introduce the challenged pro- 
vision and whether the State actually intended it to be a regulation 
of the marital relationship, the point raised by Mr. Justice Holmes 
justifies two conclusions. First, he regards a provision like the one 
contained in the Wisconsin income tax statute as a regulation of 
marriage. Second, if this be so, then the Federal government cannot 
introduce like legislation because only the states have sovereign 
power over the marriage relationship.*° The language used by Mr. 
Justice Holmes is broad enough to suggest that he regarded the 
provisions of the Wisconsin income tax which deal with married 
couples as an exercise of the power over the marriage relationship. 

Professor Magill, then speaking for the Treasury Department, 
said briefly of the implications of the Hoeper case, “The Federal 


64 Justices Holmes, Brandeis, and Stone dissented. 


65 Maynard v. Hill, supra note 44. If the Congress undertook to legislate 
on the age at which parties may contract to marry or on grounds justifying 
a divorce, no doubt would exist as to the unconstitutionality for lack of power. 
The question is whether provisions like those involved in the compulsory-joint- 
return legislation constitute a regulation of marriage. Mr. Justice Holmes 
says they do, and his view, it is suggested, is supported by the results of the 
above discussion of what compulsory joint returns of husband and wife mean. 
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Government is not under the same constitutional restrictions as the 
states in this respect.” * Undoubtedly, the restrictions are not the 
same, and especially with regard to jurisdictional questions there is 
a recognized distinction between the broad taxing power of the Federal 
government and the more limited taxing powers of the states which 
“cannot reach out and tax property in another” ® state without violat- 
ing the Constitution. No such jurisdictional question is involved 
in the Hoeper case. But the Federal government does not have the 
same powers as the states in the field of regulating the marital rela- 
tionship. And there are other situations where the Federal govern- 
ment could not act at all or only if complying with the apportionment 
requirement of Art. 1, Sec. 2, Clause 3 of the ConstiTuTION whereas 
the states could freely. A striking example is the rule that “the 
rental value of the building used by the owner does not constitute 
income within the meaning of the Sixteenth Amendment,” * but 
the states can tax such rental value without being hampered by the 
FEDERAL CONSTITUTION. 


The second argument of Mr. Justice Holmes is that the advantages 
which one spouse (he mentions the husband only) derives from the 
income of the other justify the measure, and he refers to Corliss v. 
Bowers. But that case is readily distinguishable. There the income 
was at the taxpayers “unfettered command,” proceeded from trusts 


which the taxpayer himself had established with his own funds, and 
the question was whether it was proper to treat him still as the owner 
of the income. The question involved in the Corliss case and in most 
of the other cases referred to in this connection’? has already been 
dealt with.” It is the question: May the income still be taxed to 
one to whom the property or income or both had once belonged 
although another enjoys it now? This, the real issue, becomes clear 
if consideration is given to the treatment of related situations in the 
field of the federal estate or gift tax. Both the statutes’* and the 


66 CoMMITTEE REPORT, supra note 3, at 63. 


67U. S. v. Bennett, 232 U. S. 299, 34 Sup. Ct. 433, 58 L. ed. 612 (1914). 
A full discussion of the jurisdictional problem and of many cases is to be found 
in Burnet v. Brooks, 288 U. S. 378, 53 Sup. Ct. 457, 77 L. ed. 844 (1933). 

68 Helvering v. Independent Life Insurance Co., 292 U. S. 371, 379, 54 Sup. 
Ct. 758, 78 L. ed. 1311, 1314 (1934), where many cases are cited in support. 
The absence of an income tax on the rental value is a unique feature of the 
federal income tax since the income tax statutes of probably all countries sub- 
ject the rental value to the tax. Srmons, op. cit. supra note 41, at 110. 

69 Supra note 27. The opinion was delivered by Mr. Justice Holmes. 

70 Magill, for instance, refers to the Wells, Clifford, and Horst cases, all 
cited supra note 27. Magill, The Federal Income Tax on the Family (1941) 
20 Texas L. Rev. 150, 164. Also CommitTEE Report, supra note 3, at 20. 

71 Supra notes 30, 31, 32 and the text accompanying these notes. 

72 For instance, I. R. C., sec. 811. 
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courts” have found no difficulty in disregarding, for the purpose of 
the federal estate tax, large groups of transfers of property, with the 
result that such transferred property is to be included in the estate 
of the decedent-transferor. 

One of the cases dealing with federal estate tax contains a sig- 
nificant reference to the Hoeper case. A trust had been created, the 
settlor retaining no interest in it, but reserving certain powers. The 
inclusion of the trust in the estate of the decedent-settlor was upheld, 
and the Court ™ said: 


There are, however, limits to the power of Congress to create 
a fictitious status under the guise of supposed necessity. Thus 
it has been held that an act creating a conclusive presumption 
that a gift made within two years prior to death was made by 
the donor in contemplation of death, and requiring the value of 
the gift to be included in computing the estate of the decedent 
subject to transfer tax, is so grossly unreasonable as to violate 
the due process clause of the Fifth Amendment.”* In the same 
category falls a statute seeking to tax the separate income of a 
wife as income of her husband. (citing the Hoeper case). 


The reference to the Hoeper case, which deals with a state tax law, in, 
and in connection with, a federal tax case seems to intimate that the 
provision there invalidated would also not have been upheld if con- 
tained in a federal tax statute. P 

That Corliss v. Bowers is readily distinguishable from the Hoeper 
case may best be learnt from the following terse summary of the 
Hoeper case: 


There was the attempt to tax income arising from property 
always owned by one other than the taxpayer, who had never a 
title to or control over either the property or the income from 
it.7° (Italics supplied.) 


78 Both in upholding statutory provisions ordering such inclusions and in 
broadly construing general propositions as was done in the income tax field 
by the Clifford case, supra note 27. Examples are Helvering v. Hallock, 309 
U. S. 106, 60 Sup. Ct. 444, 84 L. ed. 604 (1940) (permitting the inclusion of 
certain trusts in the estate of the decedent-settlor) ; Milliken v. U. S., 283 
U. 15, 51 Sup. Ct. 324, 75 L. ed. 809 (1931) (gifts made in contemplation 
of death to be included in the estate of the decedent-donor) ; Helvering v. Bul- 
lard, 303 U. S. 297, 58 Sup. Ct. 565, 82 L. ed. 852 (1938) (inclusion of irrev- 
ocably transferred property in the estate of the decedent who had reserved 
a life interest). A few provisions have been held unconstitutional because of 
improper retroactive effect. 

74 Helvering v. City Farmers Trust Co., 296 U. S. 85, 56 Sup. Ct. 70, 80 L. 
ed. 62 (1935). The majority opinion was delivered by Mr. Justice Roberts 
and concurred in by Justices Brandeis and Stone, two dissenters in the Hoeper 
case. 

75 The opinion cites here Heiner v. Donnan, 285 U. S. 312, 52 Sup. Ct. 
358, 76 L. ed. 772 (1932) ae with federal estate tax) and refers to 
Schlesinger v. Wisconsin, 270 U. S. 230, 46 Sup. Ct. 260, 70 L. ed. 557 (1926) 
(dealing with the estate tax “ a stat e). 

76 Reinicke v. Smith, 289 U. S. 172, 53 Sup. Ct. 570, 77 L. ed. 1109 (1933). 
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A is taxed on the property of B not only if A’s property is, for tax 
purposes, combined with the property of B, but also if B’s property 
is made the measure of A’s tax. Both situations are objectionable 
as the opinion of Mr. Justice Roberts has convincingly shown. The 
proposed compulsory-joint-return measure, although deciding for the 
mitigated form, remains, therefore, open to serious doubts on con- 
stitutional grounds. The Hoeper case is even stronger authority 
against federal action than against state action since the states might, 
as did Mr. Justice Holmes, defend the measure as an exercise of their 
sovereign power over the marriage relationship. No such defense is 
available to the Federal government which lacks such power. 

Mr. Justice Holmes has relied least strongly on the third ground 
of his dissent; namely, that the measure is proper as a means to 
prevent tax evasion. The means adopted must be appropriate to 
the end.77. The majority opinion ruled that the measure went too far. 
One supporter of the proposed measure said that this part of Justice 
Holmes’ reasoning was least convincing.** Another supporter, as 
has already been mentioned, has shown that there is little factual 
basis for the tax evasion argument.” 


The British Income Tax 


Commentators®® have attacked the Hoeper case because the tax- 
ation of husband and wife as a unit, there found improper, has, since 
1914, been a feature of the British income tax and could, therefore, 
not be bad. The same argument is persuasively presented by Pro- 
fessor Magill,** who says of the proposed measure: 


It has been used for many years in Great Britain, where 
standards of fairness are not greatly different from our own. 
. The history of the similar provision in Great Britain is 
some evidence of its reasonableness, and hence of its compliance 
with standards of due process. 


Such argument if followed up in detail is not foreign to legal reason- 
ing; ** but a mere general reference to the British example does 


77 Helvering v. City Bank Farmers Trust Co., supra note 74. 

78 Mr. Paul (co-author), supra note 19, at 269. 

79 Magill, supra note 14, at 163, quoted from in the text to note 36 supra. 
The mere fact that there are dealings between the spouses invites an investi- 
gation by the tax authorities more readily than would a like transaction be- 
tween strangers. The attitude of a creditor of either spouse, who cannot collect, 
is not difficult to guess. 

80 See notes (1932) 45 Harv. L. Rev. 740; (1932) 32 Cor. L. Rev. 374. 

81 Magill, supra note 14, at 164. 

82 See, for instance, Mr. Justice Brandeis, dissenting in Truax v. Corrigan, 
257 U. S. 312, 354, 42 Sup. Ct. 124, 66 L. ed. 254, 272 (1921): “In passing 
upon the validity of a law challenged as being unreasonable, aid may be de- 
rived from the experience of other countries and of the several states of our 
Union in which the common law and its conceptions of liberty and of property 
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not help solve constitutional problems because there have always been 
differences even in the most basic questions involving due process 
of law between Great Britain and this country.®* Likewise, a dis- 
cussion of the merits of the British model is useful only after it has 
been found that the measure would not be unconstitutional.®* 


It is necessary to realize, not only how the British provision stands 
in the statute books, but in what setting it appears and how it works 
in practice. The differences between the British income tax, which 
in fact consists of two taxes,** and its (or their) administration, on 
the one side, and the federal income tax and its administration, on 
the other side, are obvious and far reaching. The concept of income 
is different and much narrower in Great Britain. Moreover, the 
British income tax law is full of “antiquated and anomalous” *’ pro- 
visions and largely outmoded; looking back on a history of more 
than a hundred years, the British income tax has been amended very 
often, “Yet the main instrument of taxation has, through all these 
years never been overhauled . . . or been adapted to modern con- 
ditions.” ** It works because of the spirit of codperation which has 
developed with the taxpayers through generations, and because of 
the skill, understanding, and compromising spirit of the administra- 
tion, in which laymen take part. 

There is, in Great Britain, no self-assessment, a feature which, as 
has been seen, would entail certain technical complications in this 
country; the British taxpayer receives a notice of assessment. There 
is also the established custom of settling doubtful items in advance 


prevail.” He then went at great length into what British experience had 
brought out on the subject matter under discussion. A reference to the income 
tax statutes of countries other than common law countries may be suggestive 
as to questions of legislative policy, but since their tax statutes are subject 
to different, or usually to no, constitutional limitations, they do not facilitate 
answers to problems concerning the CONSTITUTION OF THE UNITED STATES, 
and this particularly so when, as here, the subject matter is intimately inter- 
woven with the local law of family relations. 

83 A striking example was the British law adhered to for many decades until 
after the ConstituTION had been adopted in this country, which denied a de- 
fendant charged with a felony the aid of counsel. This unreasonable rule of 
law had already been discarded by the colonies, and its unconstitutionality 
under the due process clauses is apparent. See the discussion in Powell v. 
Alabama, 287 U. S. 45, 60, 53 Sup. Ct. 55, 77 L. ed. 158, 166 (1932). 

84 THe COMMITTEE REPORT, supra note 3, at 64 et seq. reprints the Report 
of the Royal Commission (Great Britain) on the Income Tax (1920) as far 
as it deals with, and defends, the British taxation of husband and wife. 

85 REPorT OF THE [British] Income Tax CoprFricaTion ComMMITTEE (1936), 
Vol. 1, p. 75. 

86 NEWPORT AND STAPLES, INcomME TAX LAw AND Practice (11th ed. 1938) 
(British), p. 6, give a list of taxfree income. Barring recent changes, capital 
profits and gains from speculations are not taxable in Great Britain. 

87 Report, supra note 85, at 12. Page 9 et seq. give a concise historical sur- 


vey. 
88 Td. at 12. 
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with the inspector of taxes,*® and, therefore, very little litigation.®° 
For all practical purposes the British wife is secure from deficiency 
assessments except in the rarely prosecuted cases of fraud. 


It does not seem necessary to elaborate on details because two 
fundamental points are plain. First, no constitutional issues can be 
raised in Great Britain, since Parliament is supreme; hence the lively 
discussion of the measure ** turns, not on its constitutionality, but on 
its wisdom. Second, there is no division of the sovereign power be- 
tween a federal government and states in Great Britain so that there 
can be no charge that the measure is a regulation of the marriage 
relationship over which the states have control. 


It seems, therefore, that the British provision is of no help to solve 
questions of American constitutional law, and it may be said 
with regard to the British provision what was said by the Supreme 
Court when, in deciding questions of the federal income tax, the 
Court refused to follow British court decisions dealing with the 
British income tax: 


The British income tax decisions are interpretations of statutes 
so wholly different in their wording from the acts of Congress 
which we are considering that they are quite without value in 
arriving at the construction of the laws here involved.” 


The Due Process Clause and Heiner v. Donnan 


Federal tax statutes have been held unconstitutional because they 
invaded “the reserved rights of the states.” °* The proposed legisla- 
tion, although undoubtedly a tax measure, would also, and not only in- 
cidentally, extend to the marital relationship over which the states 
have exclusive control. The dissent of Mr. Justice Holmes in the 
Hoeper case gives substance to the charge that the proposed com- 


89 PercIVAL SuGGETT, THE BritisH INcomME Tax (1939), p. 54: “Accounts 
are usually submitted to the inspector of taxes prior to rendering the return 
and the liability agreed with him.” 

90 The REpPorT, supra note 85, at 11, complains of the vast body of judicial 
interpretation which has grown especially in the last fifty or sixty years and 
adds, “It has been estimated that the number of reported cases dealing with 
income tax law is within the region of 1800.” Spread over many decades of 
application of the British income tax, this figure shows, when compared with 
the amount of income tax litigation in this country, nearly the absence of liti- 

ation. 

. 91 A recent letter to the New York Times by Mr. Glasgow mentions the 
strong and increasing opposition which the measure has found in Great Britain, 
N. Y. Times, March 22, 1942, at 8 E. But the opposition goes much further 
back. The British Report of 1920, supra note, 84, at 67 (sections 259, 260) 
gives a graphic illustration; the British Report of 1936, supra note 85, at 84 
merely lists the “much agitated” question but regards it as outside of the 
task assigned to the Codification Committee. 

92 Merchants’ Loan & Trust Co. v. Smietanka, 255 U. S. 509, 41 Sup. Ct. 
386, 65 L. ed. 751 (1921). 

93U. S. v. Butler, 297 U. S. 1, 56 Sup. Ct. 312, 80 L. ed. 477 (1936). 
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pulsory-joint-return provision invades a territory not open to federal 
action. But objections against the measure arise also because under 
it there would be taxed as a unit what outside the community prop- 
erty states is, in law and in fact, not a unit. Thus a conclusive pre- 
sumption or a fiction would be made use of.** 


So far, in only one case has a federal tax provision been invalidated 
for applying an unreasonable conclusive presumption. This case was 
Heiner v. Donnan.®* The conclusive presumption which was held in- 
valid there was to the effect that all gifts made within a certain period 
before the death of the donor were to be treated as made in contempla- 
tion of death no matter whether or not they had been in fact so made. 
A similar presumption in a state tax statute had already been de- 
clared unconstitutional ** and the majority in the Donnan case fol- 
lowed that precedent thereby declaring that the due process clause 
of the Fifth and the Fourteenth Amendments imposed the same re- 
striction upon the states and the Federal government. In his dissent 
Chief Justice Stone pointed out that the two clauses were different. 
Since jurisdictional questions are also brought under the due process 
clause, it is obvious that the two clauses do not impose the same re- 
straint.°7 However this may be, more important is the fact that the 
question involved in the Donnan case was again the familiar®* one; 
namely, whether property that once had- belonged to the decedent 
could still be attributed to his estate. No such issue can be raised 
under the problem concerning joint returns. Finally, by adducing 
comprehensive statistical material which effectively supported his 
argument, Chief Justice Stone was in a position to defend the proviso 
as proper means to prevent tax evasion. No such material can be 
supplied here. 


On whatever grounds the Donnan case may be challenged,®® these 
grounds do not apply to the compulsory-joint-return measure. Hence 
the attack against its constitutionality is based on stronger and, in 


94 That the Hoeper case falls under this category has been held by the Su- 
preme Court in Helvering v. City Bank Farmers Trust Co., supra note 74; the 
text to that note quotes from the language used by the Court. 

95 Supra note 75. A note (1933) 1 Geo. Wasu. L. Rev. 130 remarks that 
the Donnan case “is the first case in which a federal taxing statute not re- 
troactive was held violative of the due process clause of the Fifth Amendment.” 

96 Schlesinger v. Wisconsin, 270 U. S. 230, 46 Sup. Ct. 260, 70 L. ed. 557 
(1926). Mr. Justice Holmes wrote a dissenting opinion, in which Justices 
Brandeis and Stone concurred. 

97 A Note Dissimilarities in Content between the Two Due Process Clauses 
of the Federal Constitution (1929) 29 Cor. L. Rev. 624, esp. 630 discusses the 
broader aspects. 

98 See the text following notes 30, and 71 supra. 

99 The decision is attacked in a Note (1941) 39 Micu. L. Rev. 790, 798 and 
by 1 Paut, FeperaL Estate AND Girt TAxaTIon (1942), pages 27, 28. 
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any case, different reasons than those which led to the invalidation 
of the proviso involved in the Donnan case. 


Community Property and Joint Returns 


The preceding discussion has already brought out that the problem 
of compulsory joint returns of husband and wife presents a different 
picture if the property relationship of the spouses is governed by the 
law of community property. If community property were the law, 
not of eight or nine, but of all the states, what valid constitutional 
objections could then be raised against mandatory joint returns of 
husband and wife as a federal tax measure? Such provision could 
not be regarded as a federal regulation of the marriage relationship 
because the measure would be based on a regulation already existing. 
Nor would use be made of an unreal conclusive presumption or of a 
fiction since the spouses would then in fact be a unit as regards such 
property. Where community property is the controlling law, there 
exists “between the spouses a separate entity, just as a corporation or 
association.” °° The Federal government could tax the entity as such 
or the individuals constituting the entity, just as it may tax a partner- 
ship on its income or the partners on their shares in the profits.?° 

Is the answer to the constitutionality of the mandatory-joint- 
return problem different because the community property rule pre- 
vails only in eight '°? of the states? The uniformity requirement of 
Art. 1, Sec. 8, Clause 1 of the ConstiruTION would not seem to be 
violated. It is contended that the ConsTITUTION permits the present 
federal income tax to favor unduly married couples who live in the 
eight states. Should the federal law be changed so as to work to the 
disadvantage of those married couples, there could also be no con- 
stitutional objections. Intrinsic uniformity is not required. If the 
proposed legislation, as usual, were appropriately framed, compulsory 
joint returns might be upheld as to those spouses who live under the 
community property rule so that the proposed measure would be valid 


100 .ang v. Commissioner of Internal Revenue, supra note 50, (dealing with 
the law of the State of Washington). 

101 Cf. Burk-Waggoner Oil Ass’n v. Hopkins, 269 U. S. 110, 46 Sup. Ct. 48, 
70 L. ed. 183 (1925). 

102 Exclusive of the State of Oklahoma, which had adopted a community 
property statute in 1939. Under that statute community property controls only 
if the spouses so elect and take affirmative action. If such election be made 
under the Oklahoma Statute, the rule of Lucas v. Earl, supra note 27, seems 
directly applicable so as to make the entire income taxable to the spouse who 
earns or whose property produces it. As to the statute itself, see Daggett, 
The Oklahoma Community Property Act (1940) 2 La. L. Rev. 575. 

103 Knowlton v. Moore, 178 U. S. 41, 20 Sup. Ct. 747, 44 L. ed. 969 (1900) ; 
Mellon v. Florida, 273 U. S. 12, 17, 47 Sup. Ct. 265, 71 L. ed. 511, 515 (1927); 
B. F. Sturtevant Co. v. Commissioner of Internal Revenue, 75 F. (2d) 316 
(C. C. A. Ist, 1935) (with discussion and citation of cases). 
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under one set of facts, but not under another.2°%* Whether such a re- 
sult is desirable is not a question for the courts. 


The much attacked decision in Poe v. Seaborn,?® which affirmed 
the right of spouses who live in a community property state to return 
each one-half of the community income, did not deal with any con- 
stitutional issues, but was merely concerned with the construction of 
the income tax statute. The problem which Poe v. Seaborn raises is 
whether the taxation of community income can be brought in line 
with the general rule that income is taxed to the one who, or whose 
property, actually earns it, or whether local law which operates to 
split such income between the spouses must be permitted to prevail. 
Poe v. Seaborn has been weakened by a number of later decisions 
which emphatically affirm the general rule.*°* This development 
and also the treatment which joint tenancy and tenancy by the en- 
tirety have been accorded in the field of the federal estate tax’ 
intimate that Poe v. Seaborn might be overruled or that a statutory 
adjustment intended to bring about the change would not meet with 
obstacles on constitutional grounds.’ 


The compulsory-joint-return problem, as has been stressed at the 
outset,?°® deals with a different situation; namely, with the question 
whether the Federal Government can tax as a unit what, at least in 
its property aspects, and outside of the etght states, is not a unit. 


Conclusion 


The result reached is that a federal tax measure which provides 
for taxation of the spouses as a unit, or for computation of the in- 
come tax due from one spouse by taking into consideration the in- 
come of the other, seems to be unconstitutional, except as to married 
couples who live under community property law and who are, there- 
fore, an economic unit. Moreover, the procedural or technical aspects 
of the measure may present more than one constitutional snare. 

However constituted or “reconstituted,” the Supreme Court has 


104 Cases cited supra note 9. 


105 282 U. S. 101, 51 Sup. Ct. 58, 75 L. ed. 239 (1930). The same three 
justices dissented who later dissented in the Hoeper case, see supra note 64; 
Lowndes, supra note 3, calls the decision “abominable” and permitting a “vi- 
cious” discrimination. 

106 Particularly the Clifford, Horst, and Eubank cases, supra note 27. As 
to the Eubank case, see the comment by Professor Magill, supra note 14, at 155. 


107 U. S. v. Jacobs, 306 U. S. 363, 59 Sup. Ct. 551, 83 L. ed. 763 (1939). The 
entire property held either jointly or by the entirety (with one slight qualifi- 
cation) is to be included in the estate of the predeceasing tenant. See also 
1 Pavut, Feperar Estate AND Girt TaxaTIon (1942), sec. 1.06, p. 26 and 
passim. 

108] Paut, id. at 62. Mr. Paul gives a comprehensive discussion of the com- 
munity property problem, at 50 et seq. (sec. 1.09). 





EDITORIAL NOTES 979 


always been particularly reluctant to declare a federal tax statute 
unconstitutional. When Mr. Justice Black said: *° 


The Constitution grants Congress the ‘Power to lay and collect 
Taxes, Duties, Imposts, and Excises, to pay the Debts and 
provide for the common Defence and general Welfare.’ No 
more essential or important power has been conferred upon the 
Congress and the presumption that an Act of Congress is valid 
implies with added force and weight to a levy of public revenue, 


he could refer to Nicol v. Ames,"! a case upholding the War Revenue 
Act of 1898 where similar language had been used. “The power of 
taxation is a fundamental and imperious necessity of all govern- 
ment,” *** and especially so in war time. But even this power is 
subject to limitations, and it appears that the proposed measure 
presents one of the rare instances where the limits would be trans- 
gressed. Ernest M. CALLoMON. 


PARTICIPATION IN REORGANIZATIONS UNDER THE PuBLic UTILITY 
Hotpinc Company Act oF 1935 oF PREFERRED STOCK PURCHASED 
BY CONTROLLING INTERESTS DURING REORGANIZATION PERIOD* 


The Securities and Exchange Commission has jurisdiction under 


section 11(e) of the Public Utility Holding Company Act of 1935 
to approve voluntary plans of reorganization proposed by the man- 
agements of registered public utility holding companies.t The Com- 


109 See the text preceding note 11 supra. 
110U, S. v. Jacobs, supra note 107, at 369, 370. 
111 173 U. S. 509, 19 Sup. Ct. 522, 43 L. ed. 786 (1899). 


112 Mr. Justice Sutherland in Tyler v. U. S., 281 U. S. 497, 503, 50 Sup. Ct. 
356, 74 L. ed. 991, 998 (1930). The remark of Mr. Justice Hunt in U. S. v 
Baltimore and Ohio R. C., 17 Wall. 322, 326, 21 L. ed. 597, 599 (U. S. 1373), 
“Of all burdens imposed on mankind that of grinding taxation is the most 
cruel,” has had no visible effect on the tax decisions of the Supreme Court. 


* The writer is an accountant on the staff of the Securities and Exchange 
Commission and did some work on the accounting phases of the Derby and 
Federal matters. This treatment reflects the personal views of the writer and 
is not intended to be an official expression of opinion of the Commission or of 
its staff. 


149 Stat. 803 (1935), 15 U. S. C. § 79 (1941) § 11(e): “In accordance with 
such rules and regulations or order as the Commission may deem necessary 
or appropriate in the public interest or for the protection of investors or con- 
sumers, any registered holding company or any subsidiary company of a regis- 
tered holding company may, at any time after January 1, 1936, submit a plan to 
the Commission for the divestment of control, securities, or other assets, or for 
other action by such company or any subsidiary company thereof for the pur- 
pose of enabling such company or any subsidiary company thereof to comply 
with the provisions of subsection (b). If, after notice and opportunity for 
hearing, the Commission shall find such plan, as submitted or as modified, 
necessary to effectuate the provisions of subsection (b) and fair and equitable 
to the persons affected by such plan, the Commission shall make an order 
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mission also has jurisdiction under section 6(a)(2) and 7(e) of 
the Act over alterations of the priorities, preferences, voting power, 
or other rights of security holders of registered public utility hold- 
ing companies.” (The question of whether the Commission’s juris- 
diction over reorganization plans is equally broad under sections 
11(e) and 7(e) is not pertinent to the problem here under consid- 
eration.)* The constitutionality of sections 6, 7 and 11 of the Act 
is assumed for the purposes of this note.* 

In September, 1941, the Commission approved plans of reorgan- 
ization submitted by the managements of two public utility holding 
companies. The plans were alike in that each provided, pursuant to 
findings of the Commission issued earlier in the year, that preferred 
stock of the companies purchased by the officers, directors or con- 


approving such plan; and the Commission, at the request of the company, 
may apply to a court, in accordance with the provisions of subsection (f) of 
§ 18 to enforce and carry out the terms and provisions of such plan. . . 

* tig): “ht = be the duty of the Commission, as soon as practicable 
after January 1, : 

(2) To require by order, after notice and opportunity for hearing, that each 
registered holding company, and each subsidiary company thereof, shall take 
such steps as the Commission shall find necessary to ensure that the corporate 
structure or continued existence of any company in the holding-company system 
does not, unduly or unnecessarily complicate the structure, or unfairly or in- 
equitably distribute voting power among security holders, of such holding-com- 
pany system. 

2§ 6(a)(2) forbids any registered holding company or subsidiary thereof 

“to exercise any privilege or right to alter the priorities, preferences, — 
power, or other rights of the holders of an outstanding security of such com- 
pany” unless permission is granted by the Commission pursuant to a declaration 
by the company under § 7 

§ 7(e): “If the requirements of subsection(g) are satisfied, the Commission 
shall permit a declaration to become effective regarding the exercise of a priv- 
ilege or right to alter the priorities, preferences, voting power, or other rights 
of the holders of an outstanding security unless the Commission finds that such 
exercise of such privilege or right will result in an unfair or inequitable dis- 
tribution of voting power among holders of the securities of the declarant 
or is otherwise detrimental to the public interest or the interest of investors 
or consumers.” (Subsection (g) deals with the approval of state securities 
commissions of the transactions involved.) 


3 The Commission’s power to adjudicate, in connection with a reorganization 
plan, the rights of the officers, directors and controlling stockholders to profit 
by the purchase of securities of the company during the reorganization period 
may be questioned on the ground that such officers, directors and controlling 
stockholders were not before the Commission. Jn re Lubliner & Trinz The- 
atres, Inc., 100 F. (2d) 646 (C. C. A. 7th, 1938). But bankruptcy courts 
generally have found no difficulty in adjusting similar problems. Pepper v. 
Litton, 308 U. S. 295, 60 Sup. Ct. 238, 84 L. ed. 281 (1939); In re Norcor 
Manufacturing Co., 109 F. (2d) 407 (C. C. A. 7th, 1940); In re McCrory 
Stores, 12 F. Supp. 267 (S. D. N. Y. 1935). And the Commission, in con- 
sidering reorganization plans of registered public utility holding companies 
and their subsidiaries, should be entitled to equally wide jurisdiction. 

Where a reorganization is not involved, the Commission has declined to 
make such an adjudication. In the Matter of the Commonwealth & Southern 
Corp., 5 S. E. C. 665, 672 (1939). 


aes + In re Community Power & Light Co., 33 F. Supp. 901 (S. D. N. Y. 





EDITORIAL NOTES 981 


trolling stockholders during the reorganization period should not 
participate in the reorganization on a parity with preferred stock 
held by others. 

Derby Gas & Electric Corporation, one of the two companies con- 
cerned, was a subsidiary of Ogden Corporation, successor to Utilities 
Power & Light Corporation. Ogden owned all the common stock 
and debt of Derby and 3,157 shares of Derby’s preferred stock. The 
public owned 18,343 shares of preferred stock. The preferred stock 
of Derby held by Ogden had been purchased by a subsidiary of 
Ogden’s predecessor in the open market during 1937, shortly after 
the first plan of reorganization of Derby was filed with the Commis- 
sion. 

On July 12, 1941 the Commission issued its findings and opinion® 
on the plan of reorganization of Derby then pending before it, set- 
ting forth certain revisions in the plan requisite to Commission ap- 
proval. One of these revisions specified that, in lieu of receiving 
9,471 shares of new common stock in the reorganized company in 
exchange for the 3,157 shares of old preferred stock then held, based 
on the rate of exchange applicable to the other preferred stock, Ogden 
should receive only 7,577 shares of new common stock. This re- 
vision was intended to reduce Ogden’s participation to the cost of 
such preferred stock to its predecessor, which the Commission found 
to be 20% less than the value ascribed to the preferred in “bargain- 
ing out the plan.” The Commission also specified that the plan be 
amended to require the approval of the holders of a majority of the 
preferred stock of Derby, excluding the preferred stock held by 
Ogden. These revisions, together with others not pertinent to this 
discussion, were made by the company in its reorganization plan and 
the Commission’s approval was then given.® 

The circumstances surrounding the reorganization of Federal Wa- 
ter Service Corporation were analogous. Federal was a subsidiary 
of Utility Operators Company, which owned all the Class B stock 
and small amounts of preferred stock and debentures of Federal, all 
acquired prior to the filing of the first reorganization plan with the 
Commission. All the Class A stock of Federal and most of its pre- 
ferred stock and debentures were held by the public. The officers 
of Federal were also officers or directors of Utility Operators Com- 
pany and the stockholders of Utility Operators Company were mainly 
officers or employees of Federal and its subsidiary companies. As 
a result of dividend arrearages on the preferred and Class A stocks, 
holders of these stocks had voting rights throughout the reorganiza- 


5S. E. C., Public Utility Holding Company Act Release No. 2875. 
6S. E. C., Public Utility Holding Company Act Release No. 2985. 
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tion period. The Class B stock, which normally had the entire vot- 
ing power, retained 42.73% thereof, despite the voting rights of the 
preferred and Class A stockholders. This was sufficient to give 
practical control over Federal to Utility Operators Company and, 
through it, to the management of Federal. 

From the time of filing the first reorganization plan with the Com- 
mission in 1937 until 1940 the officers and directors of Federal and 
Utility Operators Company bought preferred stock of Federal in 
the open market. Most of the shares so purchased were still owned 
by the officers and directors when the reorganization plan was con- 
summated. 

The Commission issued its findings and opinion on the plan pending 
before it on March 24, 1941,’ specifying that, to obtain approval, 
the plan must be amended to limit the participation of the preferred 
stock purchased by the management to an amount which took into 
account the purchase price paid. Accordingly, the plan was amended 
to provide that the company should purchase from the officers and 
directors of Federal and Utility Operators Company the preferred 
stock acquired by them during the period since the first plan of 
reorganization was filed with the Commission (November 8, 1937) 
at their cost plus 4% interest from dates of acquisition, less any 
profits realized by such officers and <directors from sales of such 
preferred stock during the reorganization period. As so amended, 
the plan was approved by the Commission.* The officers and directors 
of Federal and Utility Operators Company affected by this provision 
of the amended plan appealed from the Commission’s order to the 
Court of Appeals for the District of Columbia. This appeal is pending. 

It should be noted that these provisions were not embodied in 
a condition to the Commission’s orders® but were contained in the 
final plans filed by the companies and subsequently approved by the 
stockholders. ; 

Assuming that the control over Federal exercised by its man- 
agement was as complete as the control over Derby exercised by 
Ogden, there does not appear to be any substantial difference between 
the fact situations in the two cases. The question posed by both is 
the legal justification for the limitations imposed by the Commission 
on profits derived from purchases of preferred stock by the controlling 
interests, acting as reorganization managers, during the reorganiza- 
tion period. 


7S. E. C., Public Utility Holding Company Act Release No. 2635. 

8S. E. C., Public Utility Holding Company Act Release No. 3023, Sep- 
tember 24, 1941. 

9 Cf. U. S. v. Chicago, Milwaukee, St. Paul & Pacific R. R. Co., 282 U. S. 
311, 51 Sup. Ct. 159, 75 L. ed. 359 (1931). 
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The reasoning of the Federal and Derby opinions was not based 
on any assumption that the controlling interests had appropriated 
for themselves assets of the company which the other stockholders 
should have shared*® or that the controlling interests were seeking 
allowance of fraudulent claims," nor did the Commission contend 
that the controlling interests had appropriated to themselves a busi- 
ness opportunity of the company.’* Further search of the decided 
cases must be made to find the precise fiduciary relation violated. 


Is the reorganization management’s fiduciary relation to the cor- 
poration and the other stockholders equivalent to the relation of a 
trustee to his cestui? The Commission’s position in the Federal 
opinion rests in part on an analogy to cases involving profits received 
by trustees in dealing with the trust res.1* These cases emphasize 
the possible conflict of interest between the trustee and the cestui 
arising from such dealings as the reason for denying to the trustee 
the profits so received.* Any conflict of interest inherent in the 
purchase of preferred stock by the reorganization management dur- 
ing the reorganization period would necessarily have a different 
basis*® since it is not a trust res in which they are dealing. 


10 Southern Pacific Co. v. Bogert, 250 U. S. 483, 39 Sup. Ct. 533, 63 L. ed. 
1099 (1919); National Surety Co. v. Coriell, 289 U. S. 426, 53 Sup. Ct. 678 
L. ed. 1300 (1933) ; Cahall v. Lofland, 12 Del Ch. 299, 114 Atl. 224 (1921). 


11 Pepper v. Litton, supra note 3; In re Weintrob, 240 Fed. 532 (E. D. N. C. 
1917); Jn re Burntside Lodge, 7 F. Supp. 785 (Minn. 1934). 


12 Irving Trust Co. v. Deutsch, 73 F. (2d) 121 (C. C. A. 2d, 1934); Guth 
v. Loft, Inc., 5 Atl. (2d) 503 (Del. 1939); Farwell v. Pyle National Electric 
Headlight Co., 289 Ill. 157, 124 N. E. 449 (1919); Beaudette v. Graham, 267 
Mass. 7, 165 N. E. 671 (1929); McKey v. Swenson, 232 Mich. 505, 205 N. W. 
583 (1925); but cf. Zechendorf v. Steinfeld, 12 Ariz. 245, 100 Pac. 784 (1909) ; 
Rogers v. Drewry, 196 Minn. 16, 264 N. W. 225 (1935); Pioneer Oil & Gas 
Co. v. Anderson, 168 Miss. 334, 151 So. 161 (1933). 


13 Michoud v. Girod, 4 How. 502, 11 L. ed. 1077 (U. S. 1846); Magruder 
v. Drury, 235 U. S. 106, 35 Sup. Ct. 77, 59 L. ed. 106 (1914); Jackson v. 
Smith, 254 U. S. 586, 41 Sup. Ct. 200, 65 L. ed. 418 (1921); Meinhard v. 
Salmon, 249 N. Y. 458, 164 N. E. 545 (1928). 


14 There are two recognized exceptions to the general equitable rule that a 
trustee may not profit from dealing in the trust res. The trustee may deal 
with the res to his own advantage so long as he acts in good faith, provided 
such transactions are expressly authorized in the trust instrument, Jn re Balfe’s 
Will, 245 App. Div. 22, 280 N. Y. Supp. 128 (1935), and if the beneficiaries 
consent, TRUST RESTATEMENT, Am. L. Inst. (1935) § 170. The trustee must 
however, make full disclosure of all relevant information he possesses and the 
transaction must be fair and equitable. 3 Bocert, THE LAw or TRUSTS AND 
Trustees (1935) § 542. Neither exception appears to apply to the problem 
under discussion. 


15 A certain tendency toward conflict is inherent in the ownership by the 
reorganization managers of a preponderance of one class of securities. This 
tendency is not accentuated by purchases of another class since the reorganiza- 
tion management purports to represent all classes in the proceedings. In both 
the Derby and Federal matters, the purchase of preferred stock tended to in- 
crease the management’s solicitude for the interest of that class of stockholders. 
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Whatever fiduciary relationship exists between directors, officers 
or controlling stockholders and the other stockholders does not, under 
ordinary conditions, render transactions between them vulnerable. 
When reorganization of a company is not in process or imminent, 
an officer, director or controlling stockholder may freely purchase 
the stock of this corporation from the stockholders,’* provided only 
that he is not guilty of fraud or misrepresentation.’” 


The position of the officers, directors and controlling stockholders 
of a registered public utility holding company, however, as regards 
their rights and duties to the company and the other stockholders is 
peculiar. Section 11 of the Public Utility Holding Company Act 
of 1935 requires the Commission and permits the company to take 
steps to simplify the corporate structure and equitably distribute the 
voting power of such companies.** Thus, even though the company 
may be solvent, if its corporate structure is complicated or if the 
voting power is inequitably distributed among its security holders, 
the officers, directors and controlling stockholders are put on notice 
that these deficiencies must be remedied by action either voluntary 
or involuntary. They alone have the responsibility of deciding wheth- 
er it is to the best interest of the company and the other stockholders 
to file a voluntary plan and, if so, what terms and provisions the 
plan shall contain, when and how it shall be amended or withdrawn, 


and whether, even if approved by the Commission, it shall be put 
into effect. Obviously, this responsibility is not avoided by filing a 
plan for readjustment of shareholders’ rights under sections 6 and 
7 since, under section 7(e), the plan must not “result in an unfair 
or inequitable distribution of voting power.”?* Insofar as voluntary 


See S. E. C., Report ON PROTECTIVE AND REORGANIZATION COMMITTEES, Part 
VII, 148 (1938). 


The trustee under the indenture securing bonds issued by the company un- 
dergoing reorganization is not a proper trustee for the court because of the 
conflict of interest. Wilson y. Continental Building & Loan Ass’n, 232 Fed. 
824 (C. C. A. 9th, 1916) ; cf. In re National Public Service Corp., 68 F. (2d) 
859 (C. C. A. 2d, 1934). 

16 Bawden v. Taylor, 254 Ill. 464, 98 N. E. 941 (1912); Blabon v. Hay, 
269 Mass. 401, 169 N. E. 268 (1929); Walsh v. Goulden, 130 Mich. 531, 90 
N. W. 406 (1902); Seitz v. Frey, 152 Minn. 170, 188 N. W. 266 (1922); 
Crowell v. Jackson, 53 N. J. L. 656, 23 Atl. 426 (1891); Carpenter v. Dan- 
forth, 52 Barb. 581 (N. Y. 1868); Klerlein v. Werner, 307 Pa. 16, 160 Atl. 
719 (1932); Percival v. Wright, (1902) 2 Ch. 421; 84 A. L. R. 615 (1933); 
3 FLETCHER ON Corporations § 1168 (1931). 

17 Strong v. Repide, 213 U. S. 419, 29 Sup. Ct. 521, 53 L. ed. 853 (1909) ; 
Buckley v. Buckley, 230 Mich. 504, 202 N. W. 955 (1925); Dutton v. Barnes, 
162 Minn. 430, 203 N. W. 414 (1925); McMynn v. Richardson-Phoenix Co., 
186 Wisc. 442, 201 N. W. 272 (1924); Bray v. Jones, 190 Wisc. 578, 209 
N. W. 675 (1926); 84 A. L. R. 623 (1933). 

18 Supra note 1. 

19 Supra note 2. 
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plans are concerned, the Commission has no power to control the 
management’s discretion in this regard. 


Such rights and duties are substantially different from those of 
committee members who formulate reorganization plans for insolvent 
companies pursuant to the Bankruptcy Act.?° Their responsibilities 
do not begin until the company is under the control of the court 
and their fiduciary duty runs only to the security holders who are 
represented by their committee, whereas the fiduciary duties of the 
officers, directors and controlling stockholders of registered public 
utility holding companies and their subsidiaries, as to their responsi- 
bility for formulating reorganization plans, antedate the filing of 
such plans under the Public Utility Holding Company Act and run 
to all classes of security holders. 


It is obvious that, if the reorganization management of a registered 
public utility holding company are in the market to purchase securities 
which will be affected by the reorganization plans they propose, the 
scope and terms of such plans may well be colored by their personal 
interest in the market prices of such securities. This personal in- 
terest of the reorganization management and the interest of the 
company and the other stockholders in the undivided loyalty and 
unbiased judgment of the reorganization management necessarily con- 
flict. The trust of which the reorganization managers are fiduciaries 
is their power over the terms and scope of the plans filed with the 
Commission”! and it is apparent that the conflict of interest described 
above may result in a breach of such trust.** 


The gravamen of this theory of the fiduciary duty of a reorgan- 
ization management to the company and to the other security holders 
not to profit by the reorganization is the prevention rather than the 
punishment of abuse, similar to the public policy expressed by the 
refusal of courts to enforce contracts which tend to violate the ac- 
cepted standards of business morality.** It finds particular applica- 
tion in the rule that a director may not barter or sell his official 
discretion or enter into any contract whatever which will restrict 


20 52 Stat. 883 (1938) 11 U. S. C. § 501-676 (1940). 


21 Cf. In re Tennessee Publishing Co., 81 F. (2d) 463 C. C. A. 6th, 1936), 
aff'd. 299 U. S. 18, 57 Sup. Ct. 85, 81 L. ed. 13 (1936): In re Northeastern 
Water Companies, Inc., 24 F. Supp. 653 (N. D. N. Y. 1938). 


22 Cf. In re Standard Commercial Tobacco Co., Inc., 34 F. Supp. 304, 310 
(S. D. N. Y. 1940); Berte anp MEANS, THE MopERN CORPORATION AND 


PrivATE Property, c. VII (1932). But see Donnelly v. Consol. Invest. Trust, 
99 F. (2d) 185 (C. C. A. Ist, 1938). 


23 Weil v. Neary, 278 U. S. 160, Sup. Ct. 144, 73 L. ed. 243 (1929). Oscanyan 
v. Winchester Arms Co., 103 U. S. 261, 26 L. ed. 539 (1881); Marshall v. 
Lovell, 19 F. (2d) 751 (C. C. A. 8th, 1927). 
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the exercise of his best judgment for the benefit of the company. 
The policy of Congress in respect of profits made by officers, di- 
rectors or controlling stockholders from buying and selling securities 
of their company, even though no reorganization is necessary, is set 
forth in section 16(b) of the Securities Exchange Act of 1934*° and 
section 17(b) of the Public Utility Holding Company Act which 
make such profits available to the company. 

The Commission’s denial of profit to the reorganization manage- 
ment does not appear as an extension of the rules governing di- 
rectors’ liability to stockholders** because the recovery inures to the 
corporation, not to the selling stockholder. The application of the 
Commission’s rule has an effect equivalent to a stockholders’ deriva- 
tive suit, the harm being considered applicable to the corporation. 
The denial of profit benefits the corporation since it need issue a 
lesser amount of stock, or pay cash equivalent to a lesser amount 
of stock, than would otherwise have been required. 

In this respect the Commission’s rule bears a close resemblance to 
section 212 of Chapter X of the Bankruptcy Act *’ relating to the 
purchase of claims against or stock in the company by reorganization 
committeemen. The discretion of the judge in denying profits to 
committeemen from such transactions is permissive but, if the com- 
mitteeman does trade in the securities of the company he is reor- 
ganizing, the denial of fees from the estate for his work is manda- 
tory.2* This penalty was applied by federal courts acting under 
section 77 B of the Bankruptcy Act*® prior to the enactment of the 
present statute. Its effect in deterring improper trading by the 
reorganization management is similar to the effect of denial of per- 
sonal profit to officers, directors and controlling stockholders by the 


24 Ashman v. Miller, 101 F. (2d) 85 (C. C. A. 6th 1939); Zeckendorf v. 
Steinfeld, supra note 12; Cahall v. Lofland, 12 Del. Ch. 299, 114 Atl. 224 
(1921); Claude Neon Lights v. Federal Electric Co., 250 App. Div. 510, 295 
N. Y. Supp. 1 (1937; cf. Dupont v. Dupont, 256 Fed. 129 (C. C. A. 3d, 1919); 
Bisbee v. Midland Linseed Products Co., 19 F. (2d) 24 (C. C. A. 8th, 1927); 
Hauben v. Morris, 255 App. Div. 35, 5 N. Y. Supp. (2d) 721 (1938). 

25 48 Stat. 896 (1934), 15 U. S. C. § 78 (1941). 

26 Supra, notes 16 and 17. 

27 52 Stat. 895 (1938) 11 U. S. C. 612 (1941) “. . . the judge may limit any 
claim or stock acquired by any such person or committee in contemplation or 
in the course of the proceeding under this chapter to the actual consideration 
paid therefor.” 

28 52 Stat. 901 (1938), 11 U. S. C. § 649 (1941); Otis & Co. v. Insurance 
Building Corp., 110 F. (2d) 333 (C. C. A. Ist, 1940); In the Matter of Moun- 
tain States Power Co., 118 F. (2d) 405 (C. C. A. 3d, 1941); see Dickinson 
ech ie Site, Inc. v. Cowan, 309 U. S. 382, 60 Sup. Ct. 595, 84 L. ed. 819 

29 48 Stat. 912 (1934), 11 U. S. C. § 207 (1941); In re Paramount Publix 
Corporation, 12 F. Supp. 823 (S. D. N. Y. 1935); In re Republic Gas Corp., 
35 F. Supp. 300 (S. D. N. Y. 1936). 
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purchase of claims against their company during its insolvency*® 
and the denial of voting rights in reorganization to the claims so 
acquired.** The denial of profits under the Commission’s rule is 
obviously intended to accomplish the same result and the difference 
in means reflects the difference in reorganization procedures between 
Chapter X of the Bankruptcy Act and section 11 of the Public Utility 
Holding Company Act. 

The essential similarity in grounds for denial of fees to members 
of bankruptcy reorganization committees who traded in securities 
and in the grounds for denying profit on securities purchased during 
reorganization of public utility holding companies by the controlling 
interests in such companies lies in the power of each to influence 
the term of the plans proposed to the Court or to the Commission. 
Such power sharply distinguishes the ultissima fides due by officers, 
directors or controlling stockholders, acting as reorganization man- 
agers, from their fiduciary duty when acting in the usual course of 
business, and the Commission appears to have ample precedent for 
imposing a deterent to the breach of such duty. 

FREDERICK N. JONES. 


LIBEL oF Pusiic EXECUTIVE OFFICERS 


On November 3, 1935, the Milwaukee Journal published an inter- 
view with F. A. Leighton, then mayor of Sheboygan Falls, pertain- 
ing to a prospective industrial plant in his city and measures taken 
by him to insure cordial relations between the new industrial corpora- 
tion and its prospective employes. 

In the course of the interview the following language was used 
concerning Mayor Hoan of Milwaukee: “Mayor Hoan travels around 
the country telling how well Milwaukee is governed said the Mayor 
of Sheboygan Falls. ‘Meanwhile terrorists bomb Milwaukee’s police 


30 Jn re Norcor Manufacturing Co., supra note 3; In re Van Sweringen 
Co., 119 F. (2d) 231 (C. C. A. 6th, 1941) ; In re McCrory Stores, supra note 
3; But cf. Wade v. Chicago S. & St. L. R. R. Co., 149 U. S. 327, 13 Sup. Ct. 
892, 37 L. ed. 755 (1893) ; In re Celotex Co., 12 F. ‘Supp. 1 (Del. 1935); In re 
Indiana Central Telephone Co., 24 F. Supp. 342 (Del. 1938). 


31 American United Mutual Life Ins. Co., v. City of Avon Park, 311 U. S. 
730, 61 Sup. Ct. 157, 85 L. ed. 91 (1940) ; In re McEwen’s Laundry, 90 F. (2d) 
872 (C. C. A. 6th, 1937). But see Texas Hotel Securities Corp. v. Waco 
Development Co., 87 F. (2d) 395 (C. C. A. 5th, 1936); In re Indiana Central 
Telephone Co., supra note 30. 

This rule is said to rest on the established doctrine that a trustee may not 
compete with his cestui but the opinions of the courts indicate that the penalty 
imposed was intended to prevent such transactions regardless of whether the 
company could have made the purchases in question. Ripperger v. Allyn, 25 
F. Supp. 554 (S. D. N. Y. 1938). Contra: In re New York Railways Corp., 
82 F. (2d) 739 (C. C. A. 2d, 1936). 
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stations and banks. Mayor Hoan himself is to blame for those bomb- 
ings.’ ” 

Mr. Hoan, who had been mayor of Milwaukee since 1916, sued for 
defamation on October 27, 1937, alleging that the defendant news- 
paper company had for years followed a policy of defaming and 
vilifying him, which campaign culminated in the publication of the 
false and malicious charges referred to above. 

The Supreme Court of Wisconsin in affirming the judgment for 
the defendant considered the matter at length and found that in the 
light of the context of the article and the circumstances surrounding 
publication, the language complained of could not reasonably be in- 
terpreted as charging Mayor Hoan with being principal or an ac- 
cessory of the crime of malicious destruction of property. The court 
concluded by saying “It is considered that this (article) falls clearly 
within the definition of privileged criticism . . . for it relates to noth- 
ing but the official conduct of the mayor.” * 

The courts seem to have recognized from a very early date that 
criticism of a public officer, though defamatory, may be privileged.” 
The reason for the privilege* is that the public’s interest requires 
a wide freedom of discussion as to the public conduct of their officers 
and the qualifications of those who seek public office. The prin- 
cipal limitations upon the rule are that the statements must be within 
the bounds of fair comment *® and must not be motivated by actual 
malice.® 

The courts are sharply divided on the issue of whether false state- 
ments of facts made about a public man, as distinguished from mere 
comment or opinion, are conditionally privileged. The majority rule, 
which is not supported by an overwhelming weight of authority as 
some writers have erroneously stated,” and which is also known as 


the narrow rule,* holds that any defamatory publication is actionable 
if untrue.® 


1 Hoan v. Journal Co., 238 Wis. 311, 298 N. W. 228. (1941) Cert. den., 
62 Sup. Ct. 187, 86 L. ed. 100 (U. S. 1941). 


2 Commonwealth v. Clap, 4 Mass. 163, 3 Am. Dec. 212 (1809). 


8 Some courts speak of “fair comment” in connection with these cases. For 
the distinction between the two defenses—“privilege” and “fair comment”—see 


Van Lonkhuyzen v. Daily News Co., 203 Mich. 570, 170 N. W. 93 (1918) and 
Oncers, LIBEL AND SLANDER (1929), 158. 


4 Torts RESTATEMENT (Am. L. Inst. 1938) § 607 (c). Cf. Hall, Preserving 
Liberty of the Press (1938), 26 Cauir. L. Rev. 226. 


5 Triggs v. Sun Printing & Pub. Asso., 179 N. Y. 144, 71 N. E. 739 (1904). 
6 Tawney v. Simonson, W. & H. Co., 109 Minn. 341, 124 N. W. 229 (1909). 


7 Hallen, Fair Comment (1929) 8 Tex. L. Rev. 41, 60-70, where the writer 
gives the rule in each state. 


8 Note L. R. A. 1918E 21, 55-68, for discussion of majority rule. 
® Post Publishing Co. v. Hallam, 59 Fed. 530 (C. C. A. 6th, 1893). 
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The minority rule, also known as the liberal rule,?° refuses to allow 
damages for derogatory criticism of public officers and candidates 
for public office, if such criticism is published in good faith and 
without malice, though there be a misstatement of fact. A few 
courts,’* which side with the minority, make the additional require- 
ment that the person making the false statement of fact show that he 
had probably cause to believe it true.’® 


Both courts which hold to the majority rule and those which hold 
to the minority rule have given strong arguments for their respective 
views.’* The trend of decisions, however, appears to be in favor of 


the minority.** And, in any case, the greater number of text writers 
and law review commentators favor this view.’® 


There are a few situations in which the person making the deroga- 
tory remarks will be held liable, regardless of privilege.17 Thus it is 
generally recognized that if you have express malice, there is no 
immunity or privilege, unless justified by the truth.1* The same is 
true where the public officer is charged with a crime’® or drunken- 
ness*® or where under the guise of criticism of his official activities 
the derogatory remark is really aimed at the character of the officer 
as a private individual.** Also, an imputation of unfitness or lack of 
skill in respect of the office has been considered as actionable per se.?* 

A question that has received little or practically no attention from 
courts, writers, and law review commentators is that of what ex- 
ecutive public officers can be safely criticized by virtue of the privilege 
heretofore discussed. It is a matter of common knowledge that 
criticism of the acts of the President of the United States, of cabinet 


10 Note L. R. A. 1918E 21, 68-78, for discussion of minority rule. 

11 Coleman v. MacLennan, 78 Kan. 711, 98 Pac. 28 (1908). 

12 Palmer v. Concord, 48 N. H. 211, 97 Am. Dec. 605 (1868). 

13 “Tt may well be that the probable cause text would serve as a reasonable 
compromise between the ‘strict’ and ‘liberal’ views as well as balancing fairly 
well the conflicting interests involved.” Hallen, supra note 6, at 74. 

14 The arguments, pro and con, are discussed at length in the L. R. A. note 
already referred to. Among the arguments for the majority rule are: 1. No 
advantage to the public in circulation of falsehoods, and 2. Danger that honorable 
men may be driven from politics and public service by permitting false attacks 
on their character. For the minority it is advanced: 1. Public policy requires 
full freedom of expression as to merits and demerits of a public officer and 
2. People will be afraid to criticize for fear their statements made in good 
faith may turn out to be untrue, where the majority rule is adopted. 

15 Hallen, supra note 6, at 70. 

16 Prosser, Torts (1941) 840 n. 70. ; 

17 Note L. R. A. 1918E 21, 21-42, for an extensive discussion of the various 
situations. 

18 Nibles v. Ede, 35 S. D. 359, 182 N. W. 284 (1915). 

19 Cook v. Pulitzer Pub. Co., 241 Mo. 326, 145 S. W. 180 (1912). 

20 O’Brien v. Times Pub. Co., 21 R. I. 256, 43 Atl. 101 (1894). 

21 Newby v. Times-Mirror Co., 173 Cal. 387, 160 Pac. 233 (1916). 

22 Children v. Shinn, 168 Iowa 531, 150 N. W. 864 (1915). Contra: Otero 
y. Ewing, 162 La. 453, 110 So. 648 (1926), 
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officers, of state governors, or of mayors of large metropolitan cities, 
where such acts are done in the fulfillment of their official duties, 
comes within the privilege. 


But what about minor executive officers? Decided cases involving 
a policeman,”* a city treasurer,”* a board of commissioners,”* a post- 
master,?® a sheriff,?7 a town constable,?* an election supervisor,”® 
a marshal,®° an assessor,** a building inspector,** a state’s attorney,** 
and an alderman,** would seem to show that the acts of any executive 
public officer, high or low, are matters of public concern and therefore 
fair criticism of such acts is privileged. 


Whether a janitor in a public school or a clerk in a mayor’s office 
would be considered a public officer because of his “executive” duties 
is questionable, in the light of the reason for the privilege.** But 
there are no cases involving such petty “executive officers” nor are 
there any cases squarely raising the question of whether the official 
acts of a certain minor executive officer are subject to criticism or 
not. Thus any rules or conclusions on this are purely speculative. 

It is important to note, however, the distinction between elective 
and appointive officers as far as the privilege is concerned. In 
either case there is a permissible area of publication depending largely 
on the geographical area represented by the officer (nation, state, and 
municipality )** but the permissible area-of publication is undoubtedly 
much broader in the case of an elective officer than in the case of an 
appointive one.*? In the latter case there is no reason for a general 
publication for the selection rests with a particular official to whom 
alone publication should be made. 


The courts have generally extended the privilege of criticising a 
public officer to the criticism of one who is a candidate for public 
office, for it is felt that one who becomes a candidate for public office 





23 Gatewood v. Garret, 106 Va. 552, 56 S. E. 335 (1907). 

24 Marks v. Baker, 28 Minn. 162, 9 N. W. 678 (1881). 

25 Wofford v. Meeks, 129 Ala. 349, 30 S. 625 (1901). 

26 Epps v. Duckett, 284 Mo. 132, 223 S. W. 572, 575 (1920). 

27 Commonwealth v. Burnham Wardwell, 136 Mass. 164 (1883). 

28 Kentz v. Bongartz, 17 R. I. 72, 22 Atl. 1023 (1885). 

29 Vance v. Louisville Courier Journal Co., 95 Ky. 41, 23 S. W. 591 (1893). 

30 Hay v. Reid, 85 Mich. 296, 48 N. W. 507, 509 (1881). 

31 Mattice v. Wilcox, 147 N. Y. 624, 42 N. E. 270 (1895). 

32 Ashford v. Evening Star Co., 41 App. D. C. 395, 402 (1914). 

33 Schull v. Hopkins, 26 S. D. 21, 127 N. W. 550 (1910). 

34 Ross v. Ward, 14 S. D. 240, 85 N. W. 182 (1901). 

85 For distinction between public employees and public officers see State v. 
Spaulding, 102 Iowa 634, 72 N. W. 288 (1897) and annotation in 53 A. L. R. 
a It is apparent that a janitor or clerk is an employee rather than an 
“officer.” 

36 Torts RESTATEMENT (Am. L. Inst. 1938) § 607 (b). 

37 The question is treated extensively in Vieder, Freedom of Public Discussion 
(1910)23 Harv. L. Rev, 413, 417-19, 
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puts his character and conduct in issue so far as relevant to the 
fitness for the office to which he aspires.** 


But what about one who has been in the past a candidate for 
public office? Does he continue to be subject to criticism with im- 
punity by virtue of having once been in the public limelight? The 
cases in point are few and do not contain any satisfactory exposition 
of the problem. 

In McKee v. Wilson*® the North Carolina court said that “to 
render actionable words spoken of a person in respect to his office, 
and actionable only by reason thereof, they must be spoken while he 
is holding such office.” The basis for such rule appears to be the 
impossibility of proving special damages by the plaintiff in such an 
action.*® But in Sharpe v. Larson*! the Minnesota court seems to 
take an opposite view.*? The former decision appears manifestly 
unsound for not only is the court permitting criticism of a former 
public official** but it is actually making the privilege an absolute 
one in this situation. The North Carolina court is saying, in effect, 
that you can say what you please about the conduct of a former 
officer while in the performance of his official duties. 


MANUEL J. MENpeEz G. 


38 Putnam v. Browne, 162 Wis. 524, 155 N. W. 910 (1916). 

3987 N. C. 300 (1882). 

40L. R. A. 1918E, 26 n. 24. 

4167 Minn. 428, 70 N. W. 1 (1897). 

42“A publication which imputes to one holding an office improper conduct 


therein . . . is libelous per se. It is not necessary that the person libeled 
should at the time of the publication still hold the office” ibid. 


48 This writer feels that the public interest is not best served by permitting 
free discussion of the merits or demerits of a former officer. 
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FEDERAL INSTRUMENTALITIES — TAXATION — CONSTITUTIONAL 
Law — GovERNMENT CoRPORATIONS — FEDERAL LAND BANKs — 
PowER OF CONGRESS TO Exempt LoAN FUNCTIONS FROM STATE 
TAxaTION.—The Federal Farm Loan Act exempts federal land 
banks from state taxation. The Federal Land Bank of St. Paul pur- 
chased lumber and building materials to make necessary repairs on 
a farmhouse which it had acquired by foreclosure proceedings in the 
course of its loan operations. A North Dakota statute imposes a 
sales tax on the purchaser. It was contended that the lending func- 
tions of the federal land banks are not governmental and that there- 
fore Congress has no power to protect such activities from state 
taxation. Held, that Congress can immunize such functions, since 
(1) when Congress constitutionally creates a corporation through 
which the Federal government acts, the activities of such corporation 
are governmental, and (2) Congress has the power to protect the 
instrumentalities which it has constitutionally created, under the 
constitutional provision that it have power to make all laws necessary 
and proper for carrying into execution the powers granted by the 
Constitution. Federal Land Bank of St. Paul v. Bismarck Lumber 
Co., 62 Sup. Ct. 1, 86 L. ed. (adv. op.) 46 (U. S. 1941). 

It is well settled that the Federal government and the instrumen- 
talities which it employs to execute its functions are immune from 
state taxation. McCulloch v. Maryland, 4 Wheat. 316, 4 L. ed. 579 
(U. S. 1819); Williams v. Talladega, 226 U. S. 404, 33 Sup. Ct. 
116, 57 L. ed. 275 (1912). This immunity is not expressly granted 
by the ConsTiTuTION, but is necessarily implied to protect the Fed- 
eral government from state interference with the exercise of its func- 
tions. McCulloch v. Maryland, supra; Osborn v. Bank of United 
States, 9 Wheat. 738, 6 L. ed. 204 (U. S. 1824). In view of the 
system of dual sovereignty, the United States Supreme Court, in 
Collector v. Day, 11 Wall. 113, 20 L. ed. 122 (U. S. 1871), held 
that the immunity was a reciprocal prerogative, and applicable to 
the states as well. Collector v. Day was later overruled on the nar- 
row issue of the immunity of state employees’ salaries from federal 
taxation. Graves v. O’Keefe, 306 U. S. 466, 59 Sup. Ct. 595, 83 
L. ed. 927 (1939). However, the basic doctrine of the immunity of 
the states and their instrumentalities from federal taxation remains 
undisturbed. Ambrosini v. United States, 187 U. S. 1, 23 Sup. Ct. 1, 
47 L. ed. 49 (1902); Indian Motorcycle Co. v. United States, 283 
U. S. 570, 51 Sup. Ct. 601, 75 L. ed. 1277 (1930). This immunity 
is restricted, however, to governmental functions, as opposed to pro- 
prietary functions. South Carolina v. United States, 199 U. S. 437, 
26 Sup. Ct. 110, 50 L. ed. 261 (1905). That case laid down the test 
that a governmental function is one traditionally carried on by gov- 
ernment, and not customarily engaged in by private business. This 
limitation has become well recognized in its application to state im- 
munity. Flint v. Stone Tracy Co., 220 U. S. 107, 31 Sup. Ct. 342, 
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55 L. ed. 389 (1911); Helvering v. Powers, 293 U. S. 214, 55 Sup. 
Ct. 171, 79 L. ed. 291 (1934) (street railway); Allen v. Regents of 
University System of Georgia, 304 U. S. 439, 58 Sup. Ct. 980, 82 
L. ed. 1448 (1937) (state university football games). As a result 
of the theory that the immunity is reciprocal, the idea that the limi- 
tation is reciprocal was also accepted. See Metcalf and Eddy v. 
Mitchell, 269 U. S. 514, 523-24, 46 Sup. Ct. 172, 174, 70 L. ed. 384, 
392 (1924):; Indian Motorcycle Co. v. United States, 283 U. §. 570, 
576, 51 Sup. Ct. 601, 603, 75 L. ed. 1277, 1281 (1931) ; United States 
v. California, 297 U. S. 175, 184, 56 Sup. Ct. 421, 424, 80 L. ed. 567, 
572 (1936). The Supreme Court, however, has not applied to 
federal activities the test of traditional governmental function as 
opposed to usual private functions. Although banking is customarily 
carried on by private business, federally chartered banks have been 
held exempt from state taxation. McCulloch v. Maryland, supra 
(Bank of United States) ; Owensboro National Bank v. Owensboro, 
173 U. S. 664, 19 Sup. Ct. 537, 43 L. ed. 850 (1899); Smith v. 
Kansas City Title and Trust Co., 255 U. S. 180, 41 Sup. Ct. 243, 
65 L. ed. 577 (1921) (federal land banks). Yet the function of 
banking when engaged in by a state has been held proprietary and 
taxable. North Dakota v. Olson, 33 F. (2d) 848 (C. C. A. 8th, 
1928), app. dism’d for lack of jurisdiction, 280 U. S. 528, 50 Sup. Ct. 
88, 74 L. ed. 594 (1929). Federally owned World War I corpora- 
tions engaged in the production of war commodities ordinarily pro- 
duced by private enterprise were held immune from state taxation. 
New Brunswick v. United States, 276 U. S. 547, 48 Sup. Ct. 371, 
72 L. ed. 693 (1928) (housing for defense workers) ; Clallam County 
v. United States, 263 U. S. 341, 44 Sup. Ct. 121, 68 L. ed. 328 (1933) 
(production of spruce for building airplanes); United States Ship- 
ping Board Emergency Fleet Corp. v. Delaware County, 17 F. (2d) 
40 (C. C. A. 3d, 1927), app. dism’d, 275 U. S. 483, 48 Sup. Ct. 21, 
72 L. ed. 385 (merchant ship production). The Panama Railroad 
Company, which had been privately owned prior to its acquisition by 
the government, and which operated a railroad, steamships, hotels, a 
dairy and other enterprises, was held to be engaged in governmental 
functions for purposes of tax immunity. New York ex rel. Rogers v. 
Graves, 299 U. S. 401, 57 Sup. Ct. 269, 81 L. ed. 306 (1937). 

In holding that Alabama could not tax the sale of electric power 
from Muscle Shoals, the Court of Claims stated that the United 
States, being a government of delegated powers only, is capable con- 
stitutionally of exercising only “strictly governmental” powers; that, 
although the states may engage in private business, the Federal gov- 
ernment cannot. Alabama v. United States, 38 F. (2d) 897 (Court 
of Claims 1930), rev’d and dism’d for want of jurisdiction, 282 U. S. 
502, 51 Sup. Ct. 225, 75 L. ed. 492 (1931). In the footnotes to the 
majority opinion in Helvering v. Gerhardt, 304 U. S. 405, 58 Sup. Ct. 
969, 82 L. ed. 1427 (1937), Justice Stone indicated that the limita- 
tions placed on the immunity of state instrumentalities are not appli- 
cable to federal instrumentalities; that, since the acts of Congress 
within its constitutional sphere are supreme, the validity of state taxa- 
tion must depend (a) on the power of Congress to create the instru- 
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mentality, and (b) its intent to protect it from state taxation. In 
Graves v. O’Keefe, supra, Justice Stone adopted the reasoning of 
Alabama v. United States, supra, that every constitutional action of 
the Federal government is governmental. Using the reasoning of 
both Graves v. O’Keefe and the footnote to Helvering v. Gerhardt, 
the exemption of HOLC loans from state taxation by act of Congress 
was held valid. Pittman v. HOLC, 308 U. S. 21, 60 Sup. Ct. 15, 
84 L. ed. 11 (1939). 


In view of these decisions, it appears that the question of immunity 
of a federal instrumentality is merely one of congressional intent. 
It has long been recognized that national banks cannot be taxed unless 
Congress has consented. Owensboro National Bank v. Owensboro, 
supra. Despite being expressly exempted from state tax by statute, 
the Reconstruction Finance Corp. was held subject to a state tax on 
national bank shares in its hands, on the ground that Congress had 
consented by specifically subjecting all national bank shares to such 
taxation. Baltimore National Bank v. State Tax Commission of 
Maryland, 297 U. S. 209, 56 Sup. Ct. 417, 80 L. ed. 586 (1936). 
When Congress subsequently passed an act specifically exempting 
those shares in the hands of the RFC, 49 Stat. 1185 (1936), the 
committee reports explained that the original exemption provision 
“was intended to give as wide immunity as possible to the functions 
and activities of the corporation.” 2 H. Rpt. No. 1995, 74th Cong., 
2d Sess., pp. 1-2; H. Rpt. No. 2199, 74th Cong., 2d Sess.; S. Rpt. 
No. 1545, 74th Cong., 2d Sess. In the absence of an expression of 
Congressional intent, corporations chartered by the Federal govern- 
ment have been held exempt, regardless of ownership. McCulloch v. 
Maryland, supra; California v. Central Pacific R. R., 127 U. S. 1, 
8 Sup. Ct. 1073, 32 L. ed. 150 (1873); Iowa-Des Moines National 
Bank v. Bennett, 284 U. S. 239, 52 Sup. Ct. 133, 76 L. ed. 265 
(1931). The exemption has also been applied to state chartered 
corporations wholly owned by the United States. New Brunswick 
v. United States, supra; Clallam County v. United States, supra; 
New York ex rel. Rogers v. Graves, supra; United States Shipping 
Board Emergency Fleet Corp. v. Delaware County, supra. Where 
the legal incidence of the tax, however, is on a wholly independent 
agency, neither owned nor chartered by the Federal government, that 
agency does not partake of the sovereign’s immunity, even though the 
burden of the tax will be shifted to the government. James v. Dravo 
Contracting Co., 302 U. S. 134, 58 Sup. Ct. 208, 82 L. ed. 155 
(1937) ; Alabama v. King and Boozer, 62 Sup. Ct. 43, 86 L ed. 
(adv. op.) 1 (1941) (contract on a cost plus basis). The same 
principle was applied in holding an employee of the HOLC subject 
to state income tax. Graves v. O’Keefe, supra. But even in the last 
three cases mentioned, the court has expressed dictum to the effect 
that Congress has the power to exempt, at least to the extent neces- 
sary to prevent interference with activities for the government. 

The question of immunity from suit of federal instrumentalities 
is analogous to that of immunity from taxation; that, too, has been 
held to be a question of Congressional intent. Federal Land Bank v. 
Priddy, 295 U. S. 229, 55 Sup. Ct. 705, 79 L. ed. 1408 (1935) ; 
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Keifer & Keifer v. Reconstruction Finance Corp., 306 U. S. 381, 59 
Sup. Ct. 516, 83 L. ed. 784 (1939); Reconstruction Finance Corp. 
v. J. G. Menthan Corp., 312 U. S. 81, 61 Sup. Ct. 485, 85 L. ed. 595 
(1941). However, there has been a marked tendency to treat the 
act of incorporating a federal agency as a waiver of immunity from 
suit, in the absence of an express exemption. This doctrine of waiver 
originated in The Bank of United States v. Planter’s Bank of Georgia, 
9 Wheat. 904, 6 L. ed. 244 (U. S. 1824), which held that when a 
government, state or federal, “becomes a partner in any trading 
company,” it divests itself of its sovereign character and becomes 
subject to suit like a private person. Corporations through which 
the Federal government acted during World War I have been held 
subject to suit, although, as shown above, such corporations were 
held immune from state taxation. Sloan Shipyards Corp. v. United 
States Shipping Board Emergency Fleet Corp., 258 U. S. 549, 42 
Sup. Ct. 386, 66 L. ed. 762 (1922); Olson v. United States Spruce 
Production Corp., 267 U. S. 462, 45 Sup. Ct. 357, 69 L. ed. 738 
(1924) ; Federal Sugar Refining Co. v. United States Sugar Equali- 
zation Board, Inc., 268 Fed. 575 (S. D. N. Y. 1920). In several 
recent cases, the Supreme Court has indicated that it will not imply 
the immunity of a government corporation from suit or the incidents 
of judicial process in the absence of a clear expression of congres- 
sional intent to that effect. Keifer & Keifer v. Reconstruction Finance 
Corp., supra; Federal Housing Administration v. Burr, 309 U. S. 
242, 60 Sup. Ct. 488, 84 L. ed. 724 (1940); Reconstruction Finance 
Corp. v. J. G. Menihan Corp., supra. . 


PaTents—R. S. 4887—DEFENsEs—W Hat Is AppLicaTION DATE 
OF ForEIGN PATENT AMENDED DurING PrRosECUTION?—An in- 
ventor filed an application for a patent in Germany. Subsequent to 
this filing date certain new matter, within the scope of the original 
claim, was entered by amendment. An application for a United 
States patent on the new matter of the German application was filed 
more than twelve months subsequent to the original German filing 
date but less than twelve months subsequent to the filing date of 
the new matter by amendment. In an infringement suit on the 
domestic patent, the defense of a bar under R. S. 4887 of filing an 
application for a foreign patent on the same invention more than 
twelve months prior to the filing of the corresponding domestic ap- 
plication was raised. Held, that the filing date of the foreign appli- 
cation for the twelve months bar under R. S. 4887 is the time of 
the amendment introducing the new matter. Woburn Degreasing Co. 
v. Spencer Kellogg & Sons, 51 U. S. P. Q. 172, 40 F. Supp. 357 
(W. D.N. Y. 1941). 

The original purpose of R. S. 4887 was to insure that an inventor’s 
United States patent should expire at the same time as the inventor’s 
foreign patent on the same invention, so as to obtain the invention 
for free use in this country as soon as the foreign monopoly expired. 
Bate Refrigerator Co. v. Sulzberger, 157 U. S. 1, 15 Sup. Ct. 508, 
39 L. ed. 601 (1894). The amendment of 1897 to R. S. 4887 made 
the term of the United States patent independent of the term of 
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the foreign patent. 35 U. S. C. A. 32 (1940), 2 Waker PaTENTS 
(Deller’s Edition) § 227. However, in order to avoid an unreason- 
able extension of the monopoly in the United States after the ex- 
piration of the foreign monopoly, provision was made that the 
domestic patent should be filed within twelve months (Act of 1897 
as amended 1903) after the foreign filing date, or issue before the 
issuance of the foreign patent. Recently, legislation has been con- 
sidered to delete from the first paragraph of R. S. 4887 the bar by 
a foreign patent, issued prior to a corresponding United States 
patent, on a foreign application filed more than twelve months prior 
to the filing of the United States application. H. R. 9388, 76th Cong. 
(1940). This legislation was not enacted. Thus the policy of the 
statute, to prevent an unreasonable extension of the monopoly, re- 
mains unchanged. 


The principal case raises the question of what is an application 
for a patent for the invention within the meaning of R. S. 4887, 
in cases where the foreign application was subsequently amended. 
The statute itself gives no real clue as to the meaning by its pro- 
vision, . . . “No person shall be debarred from receiving a patent, 

. nor shall any patent be declared invalid by reason of its having 
been first patented . . . in a foreign country, unless the application 
for said foreign patent was filed more than twelve months . . .,” 
R. S. 4887, 35 U. S. C. 32 (1940). 


In the case of British patents where both a provisional specifica- 
tion and complete specification are filed, it has been held that the 
bar under R. S. 4887 begins to run from the filing date of the 
provisional specification. In re Swinburne, 19 App. D. C. 565 
(1902); In re Bastian, 44 App. D. C. 425 (1916). The court in 
the Swinburne case said the filing date is the initial step in the pro- 
ceeding and the statute runs from this date. The contrary result, 
in the case of British patents, has been reached. American Stainless 
Steel Co. v. Rustless Iron Corp. of America, 17 U.S. P. Q. 17, 2 F. 
Supp. 742, (Md. 1933) app. and rev’d on other grounds, 22 U. S. 
P. Q. 114, 71 F. (2d) 404 (C. C. A. 4th, 1934); Handley Page, 
Ltd. v. Leech Aircraft, Inc., 47 U. S. P. Q. 250, 35 F. Supp. 856 
(S. D. N. Y. 1940) app. and rev'd on other grounds, Docket No. 
120 (C. C. A. 2d, Mar. 18, 1942). In the Stainless case the court 
distinguished the Swinburne and the Bastian cases on the ground 
that in the Stainless case the invention had not been made when the 
provisional specification was filed and the invention was disclosed 
for the first time in the complete specification. 

It was argued to the court in the Bastian case, however, that the 
British provisional specification did not set forth the subject matter 
of the claims. Yet the court followed the Swineburne case and said 
the filing date for the bar under R. S. 4887 is the filing date of the 
provisional specification. Query: Are the provisions of R. S. 4887 
affected by the fact that in one case the invention is not in existence 
when the provisional specification is filed and in the other it is in 
existence and is not set forth? The Woburn case followed the 
Stainless case in distinguishing the Swinburne case, and it also dis- 
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tinguished the Bastian case in that the British Patent Act of 1907 
was not considered. 

In situations arising under the second section of R. S. 4887 which 
involve priority in interference cases where a party is trying to 
show a constructive reduction to practice by an application filed in a 
foreign country, it has been held in effect that the date of the amend- 
ment completing the disclosure, within the meaning of our law, is 
an application date. Bissell v. Fottinger, 42 App. D. C. 597 (1915) ; 
Gibbs v. Wohl, 67 F. (2d) 908 (C. C. P. A. 1933). 


Should it make any difference for the purposes of R. S. 4887 
whether the amendment to a foreign application is provided for by 
statute, as in the case of the filing of the complete specification 
in England, or is discretionary with the patent office, as is the case 
in Germany? The principal case seems to indicate that the two 
situations should be similarly treated. A more pertinent question 
arises as to whether a distinction should be made between situations 
where the amendment to a foreign application is merely an amplifi- 
cation of the original subject matter, and where it contains subject 
matter that is patentably distinct from the original application, so 
that it would have justified a separate application. This distinction 
may have been in the minds of the courts in reaching different re- 
sults in the Swinburne and Bastian cases on one hand and the Wo- 
burn and the Stainless cases on the other. V. M. 


PATENTS—VENUE IN Suits.—The Lloyd Co. brought a suit for 
patent infringement, against the Lowe Supply Co. and the Stonite 


Products Co. as joint defendants, in the United States District Court 
for the Western District of Pennsylvania. Both defendants were 
Pennsylvania corporations and had their principal places of business 
in the Western and Eastern Districts of Pennsylvania, respectively. 
Service of process was made upon each at its principal place of 
business. Stonite entered a special appearance and moved to dismiss 
or quash the return of service, as to it, on the ground that suit was not 
brought in the district where acts of infringement allegedly occurred 
and where it had a regular and established place of business. The 
statute dealing with venue in patent infringement suits, 36 Stat. 1100 
(1911), 28 U. S. C. § 109 (1934), provides that the district courts of 
the United States shall have jurisdiction in the district of which the 
defendant is an inhabitant, or in any district in which the defendant 
shall have committed acts of infringement and have a regular and 
established place of business. If such suit is brought in a district of 
which the defendant is not an inhabitant, but in which such defendant 
has a regular and established place of business, service of process 
upon the defendant may be made by service upon the agent engaged 
in conducting such business in such district. The general statute as 
to venue in the district courts in those states which have been divided 
into two or more judicial districts, 36 Stat. 1101 (1911), 28 U. S. C. 
§ 113 (1934), provides that when a state contains more than one dis- 
trict, a suit against a single defendant, inhabitant of that state, must 
be brought in the district in which he resides, but if there are two or 
more defendants residing in different districts of the state, it may be 
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brought in either district. Held, that the venue provided by 36 Stat. 
1100 (1911), 28 U. S. C. § 109, is expanded by 36 Stat. 1101 (1911), 
28 U. S. C. § 113 (1934) and that Stonite, although a resident of the 
Eastern District of Pennsylvania, in which district the alleged acts 
of infringement occurred and in which it had its principal place of 
business, could be sued for patent infringement in the Western Dis- 
trict of that State. Melvin Lloyd Co. v. Stonite Products Co., 49 
U.S. P. Q. 476 (C. C. A. 3d, 1941), cert. granted, Oct. 13, 1941, 10 
U.S. L. W. 3084 (1941). 


There is a square conflict in the decisions on this point. In accord 
with the case noted is: Zell v. Erie Bronze Co., 273 Fed. 833 (E. D. 
Pa. 1921); see Potter v. Hook Scraper Co., 8 F. Supp. 66, 67 
(S. D. N. Y. 1934); cf. Nakken Patents Corp. v. Westinghouse 
Electric & Mfg. Co., 21 F. Supp. 336 (E. D. Pa. 1937) (suit under 
R. S. § 4915). Contra: Motoshaver, Inc. v. Schick Dry Shaver, Inc., 
100 F. (2d) 236 (C. C. A. 9th, 1938) ; Cheatham Electric Switching 
Device Co. v. Transit Development Co., 191 Fed. 727 (C. C. E. D. 
N. Y. 1911). A corporation is an inhabitant only of the state of its 
incorporation and if that state has more than one district, it is an 
inhabitant only of that district in which its principal offices are located. 
Galveston Ry. Co. v. Gonzales, 151 U. S. 496, 14 Sup. Ct. 401, 38 
L. ed. 248 (1894) ; Automotive Equipment, Inc. v. Trico Products 
Co., 10 F. Supp. 736 (S. D. N. Y. 1935). To be an inhabitant of a 
district within the meaning of § 109, there must be something more 
than a regular and established place of business in that district. 
Sweet v. Hercules Powder Co., 51 U.S. P. Q. 226 (E. D. Wis. 1941). 
If the alleged infringer is not an inhabitant of the district, the court 
will not have jurisdiction unless there is a regular and established 
place of business in the district and an act of infringement has been 
committed in the district. Shaw v. American Tobacco Co., 108 Fed. 
842 (C. C. A. 5th, 1901); Bowers v. Atlantic Co., 104 Fed. 887 
(C. C. S. D. N. Y. 1900). The fact that there was such a place of 
business in the district when the infringement was committed is 
insufficient. It must exist when suit is commenced. Feder v. A. B. 
Fiedler & Sons, 116 Fed. 378 (C. C. S. Du N .Y. 1902). If sucha 
place of business exists when suit is commenced, however, it is not 
necessary that it should have existed when the act of infringement 
was committed. Underwood Typewriter Co. v. Fox Typewriter Co., 
158 Fed. 476 (C. C. S. D. N. Y. 1907). The venue provided for in 
§ 109 is not extended by Rule 4(f) of the Rules of Civil Procedure 
so as to permit service of process upon an alleged infringer in a dis- 
trict of the state not meeting the requirements of § 109. Gibbs v. 
Emerson Electric Mfg. Co., 29 F. Supp. 810 (W. D. Mo. 1939). 
What constitutes doing business within the district is a question of 
fact dependent upon the circumstances of the particular case. Zim- 
mers v. Dodge Bros., Inc., 21 F. (2d) 152 (N. D. Ill. 1927). A non- 
resident defendant who maintains an office in the district, and em- 
ploys an agent to solicit orders in the district and forward them to 
the home office for execution does not have a regular and established 
place of business in the district, within the ge | of §109. Tyler 
Co. v. Ludlow-Saylor Wire Co., 236 U. S. 723, 35 Sup. Ct. 458, 59 
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L. ed. 808 (1915) ; Wilson v. McKinney Mfg. Co., 59 F. (2d) 332 
(C. C. A. 9th, 1932); cf. U. S. Envelope Co. v. Transo Paper Co., 
229 Fed. 576 (Conn. 1916) ; Hoegger v. Lawson & Co., 35 F. (2d) 
219 (S. D. N. Y. 1929); Elevator Supplies Co. v. Wagner Mfg. 
Co., 54 F. (2d) 937 (S. D. N. Y. 1931), aff'd without opinion, 54 
F. (2d) 939 (C. C. A. 2d, 1931). To have such a place of business, 
the defendant must be engaged in carrying on in a continuous man- 
ner, a substantial part of its ordinary business within the district. 
Candas v. Agnini, 14 F. Supp. 21 (S. D. N. Y. 1936). An alleged 
infringer has such a place of business within the district when its 
agent in the district completes contracts of sale, Chicago Pneumatic 
Tool Co. v. Phila. Pneumatic Tool Co., 118 Fed. 852 (C. C. S. D. 
N. Y. 1902), or makes at least occasional sales within the district. 
Remington Rand Business Service v. Acme Card System Co., 71 F. 
(2d) 628 (C. C. A. 4th, 1934), cert. Den., 293 U. S. 622, 55 Sup. 
Ct. 236, 79 L. ed. 710 (1934) ; American Sales Book Co. v. Atlantic 
Register Co., 14 F. Supp. 623 (S. D. N. Y. 1934); cf. Thomson- 
Houston Electric Co. v. Bullock Electric Co., 101 Fed. 587 (C. C. S. 
D. N. Y. 1900). A non-resident parent corporation, having within 
the district a subsidiary corporation which it dominates so that the 
subsidiary is a mere instrumentality of the parent, has a regular and 
established place of business in the district, within the meaning of 
§ 109. Gray v. Eastman Kodak Co., 53 F. (2d) 864 (E. D. Pa. 
1930) ; American Chain Co. v. Stewart-Warner Speedometer Corp., 
56 F. (2d) 614 (S. D. N. Y. 1929); cf. Contracting Div., A. C. 
Horn Co. v. N. Y. Life Insurance Co., 113 F. (2d) 864 (C. C. A. 
2d, 1940); Hazeltine Corp. v. General Electric Co., 19 F. Supp. 
898 (Md. 1937). Contra: Mas v. Nu-Grape Co., 62 F. (2d) 113 
(C. C. A. 4th, 1932). Threatened acts of infringement are not 
enough to constitute acts of infringement within the meaning of § 109. 
Luckett v. Delpark, Inc., 270 U. S. 496, 46 Sup. Ct. 397, 70 L. ed. 
703 (1926); Colgate & Co. v. Proctor & Gamble Mfg. Co., 25 F. 
(2d) 160 (E. D. N. Y. 1928). Where defendant even though it had 
no regular place of business in, and was not an inhabitant of, the 
district, consented to the jurisdiction, the court has jurisdiction over 
both subject-matter and parties. Postage Meter Co. v. Standard 
Mailing Machine Co., 9 F. (2d) 19 (C. C. A. Ist, 1925). A defend- 
ant waives the privilege of pleading the jurisdiction if he does not, 
prior to entering a general appearance, take objection in proper form 
to the jurisdiction. Gulf Smokeless Coal Co. v. Sutton, Steele & 
Steele, 35 F. (2d) 433 (C. C. A. 4th, 1929), reh’g den., cert. den., 
280 U. S. 609, 50 Sup. Ct. 158, 74 L. ed. 652 (1930). Prior to the 
new Rules of Civil Procedure, an objection to venue made in the 
same pleading or motion as defenses on the merits, was considered to 
have been waived. Automatic Toy Corp. v. Buddy L Mfg. Co., 19 F. 
Supp. 668 (S. D. N. Y. 1937), aff'd in memo decision, 97 F. (2d) 
991 (C. C. A. 2d, 1938), cert. den., 305 U. S. 633, 59 Sup. Ct. 101, 
83 L. ed. 406 (1938). Under Rule 12(b) this objection to the venue 
is not waived in the above situation. Vilter Mfg. Co. v. Rolaff, 110 
F. (2d) 491 (C. C. A. 8th, 1940), reh’g den.; American-Mexican 
Claims Bureau v. Morgenthau, 26 F. Supp. 904 (D. C. 1939). 
Contra: Smith v. Belmore, 1 F. R. D. 633 (E. D. Wash. 1941). 
8 
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A non-resident corporation waives the privilege to object to venue 
when in compliance with state statute, it designates an agent in the 
state for service of process. California Stucco Products v. National 
Gypsum Co., 33 F. Supp. 61 (Mass. 1940) ; cf. Neirbo Co. v. Beth- 
lehem Shipbuilding Corp., 308 U. S. 165, 60 Sup. Ct. 153, 84 L. ed. 
167 (1939) (not a patent suit); Endrezze v. Dorr Co., 97 F. (2d) 
46 (C. C. A. 9th, 1938). A non-resident who sues for infringement 
of his patent submits himself to the jurisdiction of the court as to 
counterclaims. General Electric Co. v. Marvel Rare Metals Co., 287 
U. S. 430, 53 Sup. Ct. 202, 77 L. ed. 408 (1932) ; cf. Victor Talking 
Machine Co. v. Brunswick-Balke-Collender Co., 279 Fed. 758 (Del. 
1922) (suit under R. S. § 4918). See Note (1932) 31 Micu. L. 
Rev. 1165. L. G. 


TAXATION—EstTaTE AND Girt TAxEs—Trust Estates WHERE 
THE GRANTOR RETAINS A “PossIBILITY OF REVERTER.”—Three trusts 
created by the decedent during the years 1920 to 1928 for the bene- 
fit of his wife and children originally contained provisions reserving 
the righ of revocation. To escape the provisions of the Revenue Act 
of 1934 requiring the settlor to include the income from such trusts 
in his own income, the decedent in June, 1934, amended them so as 
to surrender his right of revocation. After amendment, however, the 
trusts provided that if the decedent should be living at midnight on 
December 31, 1937, the trusts should terminate and their corpora 
should be paid over to the settlor. The settlor died on November 30, 
1935. Held, that for purposes of estate taxation, this property was 
includable in the decedent’s gross estate as a transfer intended to take 
effect in possession or enjoyment at or after his death, within the 
meaning of § 302 (c), Revenue Act of 1926, c. 27, 44 Stat. 9, as 
amended by § 803 of the Revenue Act of 1932, c. 209, 47 Stat. 169, 
279; but only as to the extent of the fair market value of the de- 
ceased’s revisionary interest at the time of his death. Central National 
Bank of Cleveland v. United States, 41 F. Supp. 239 (Ct. Cls. 1941). 

The applicability of the estate tax law to dispositions of property 
by way of trust in which the settlement provides for a return or re- 
version of the corpus to the donor upon a contingency terminable at 
his death was pronounced by the Supreme Court in Helvering v. Hal- 
lock, 309 U. S. 106, 60 Sup. Ct. 444, 84 L. ed. 604 (1940). In that 
case the decedent created a trust under a separation agreement, the 
income to go to his wife during her life. If the settlor was living 
when his wife died, the principal of the trust fund was to go to him. 
If the settlor predeceased his wife, the delivery over of the trust 
corpus was to be made to deceased’s son and daughter. The question 
related to the taxability of the remainder when the grantor prede- 
ceased the life tenant. The court held that the conveyance to the 
beneficiaries was a transfer intended to, and one that did, take effect 
in possession or enjoyment at or after the grantor’s death, and that 
the property was thus to be included within the grantor’s gross estate 
for the purposes of Federal Estate taxation. The instant case express- 
ly limits the broad language used in the Hallock case by holding that 
it is only the remainder interest or reversionary interest which is 
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subject to the tax. In reaching their conclusion in the Hallock case, 
the Supreme Court overruled the recent St. Louis Trust cases. Helver- 
ing v. St. Louis Union Trust Co., 296 U. S. 39, 56 Sup. Ct. 74, 80 
L. ed. 29 (1935); Becker v. St. Louis Union Trust Co., 296 U. S. 
48, 56 Sup. Ct. 78, 80 L. ed. 35 (1935) (to A for life, remainder to 
A, or to others, but if the grantor outlive A, then remainder to the 
grantor.) These decisions, in turn, were in apparent disharmony 
with the earlier holding of Klein v. United States, 283 U.S. 231, 51 
Sup. Ct. 398, 75 L. ed. 996 (1931) (to A for life, remainder to the 
grantor, but if the grantor predeceases A, then remainder to A, or to 
others). It is readily apparent that the transfers in the St. Louis 
Trust cases and the Klein case did not differ materially in substance. 
In one instance there was a vested remainder subject to defeasance 
by a condition subsequent, and in the second instance a contingent 
remainder subject to a condition precedent. On this distinction in 
conveyancing terminology turned the taxability of the transfer. 
Helvering v. St. Louis Trust Co., supra at 45. Since the controlling 
question under the taxing statute is whether the transfer is intended to 
take effect “in possession or enjoyment” at or after the grantor’s death, 
the Supreme Court in the Hallock case correctly rejected “as unten- 
able the diversities taken in the St. Louis Trust cases in applying the 
Klein doctrine,” supra at 122. 

It has been held, in the application of the Hallock doctrine to other 
fields of federal taxation, that the scope of the holding cannot be 
ramified to tax the grantor of such a trust containing a possibility of 
reverter on the income arising therefrom. McLean v. Commissioner 
of Internal Revenue, 41 B. T. A. 565 (1940), acquiescence by the 
Treasury, Cum. Buty. 1940-2, p. 5. Accord: Baker v. Commissioner 
of Internal Revenue, 43 B. T. A. 1029 (1941). And since the in- 
clusion of the property in the decedent’s gross estate is strong evi- 
dence that the transfer resulted in an incompleted gift, the Tax Board 
held that a gift tax is not assessable against the settlor. McLean v. 
Commissioner of Internal Revenue, 41 B. T. A. 1266 (1940), non- 
acquiescence by the Treasury, Cum. Buty. 1940-2, p. 13. Accord: 
Schmidlapp v. Commissioner of Internal Revenue, 43 B. T. A. 829 
(1941) nonacquiescence by the Treasury, Cum. Buti. 1941-1 Bull. 
19; Michel v. Commissioner of Internal Revenue, 43 B. T. A. 1036 
(1941) nonacquiescence by the Treasury, Cum. Bux. 1941-1 Bull. 
20. But cf. Smith v. Shaughnessy, 40 F. Supp. 19 (N. D. N. Y. 1941). 
The view long held by the Treasury, however, that the gift tax and 
the estate tax are not mutually exclusive now has the sanction of the 
Supreme Court. See Sanford’s Estate v. Commissioner of Internal 
Revenue, 308 U. S. 39, 45, 60 Sup. Ct. 51, 58, 84 L. ed. 20, 23 (1939). 
And a gift tax is assessable on the transfer to the extent of that in- 
terest in the property which vests in the beneficiaries immediately and 
is not transferred at the grantor’s death, 7. ¢., the value of the entire 
property less the value of the grantor’s reversionary interest. Smith 
v. Shaughnessy, supra. Since the decision in the instant case is a di- 
rection to the Commissioner of Internal Revenue as to the basis for 
valuing the reversionary interest subject to the estate tax, the rationale 
in the Smith case is both sound and equitable. Further, the gift tax 
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was adopted by Congress as a “corollary” or as “supplemental” to 
the estate tax. 65 Conc. Rec. 3119-3120, 3122, 3172, 8095, 8096 
(1924). And the authorities are in accord that the gift tax and the 
estate tax are in pari materia and should be constructed together. 
Sanford’s Estate v. Commissioner of Internal Revenue, supra; Burnet 
v. Guggenheim, 288 U. S. 280, 53 Sup. Ct. 369, 77 L. ed. 748 (1933) ; 
Marshall vy. Commissioner of Internal Revenue, 43 B. T. A. 99 
(1940). It is submitted that if such a policy is followed by the Treas- 
ury Department and the Courts, duplicity of taxes on the same prop- 
erty would be materially lessened. In those cases where duplication 
could not be avoided, resort could be had to § 813, Internal Revenue 
Code, which provides for the adjustment of resulting inequities by 
the allowance of credit for overpaid taxes. Sanford’s Estate v. Com- 
missioner of Internal Revenue, supra at 45. C. P. O. 
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FEDERAL TRADE LAW AND Practice. By Henry Ward Beer. New 
York: Baker, Voorhis and Company. 1942. Pp. xxviii, 999. 
$15.00. 


For more than twenty-five years the activities of the Federal Trade 
Commission have stimulated the publication of a voluminous literature 
on the legal and economic phases of the Commission’s work. Most 
of this discussion has appeared in descriptive and analytical articles 
in various legal and business periodicals and in government docu- 
ments. A review and appraisal of the first quarter century’s record 
of the Commission appeared in Volume 8 of this Review in its Jan- 
uary-February issue of 1940. Best known among the books on the 
subject are Henderson, Federal Trade Commission (1924), Blaisdell, 
Federal Trade Commission (1932) and McFarland, Judicial Control 
of the Federal Trade Commission and the Interstate Commerce Com- 
mission 1920-1930 (1933). 


Mr. Beer’s book is distinctive in the respect that it is the first to 
provide a complete reference tool on the procedure and practice of 
the Commission. Dominant in the mind of the author was the thought 
that the book should be of practical asststance to attorneys who appear 
before the Commission or before the Federal courts in Commission 
cases—a reference book “constructed so as to teach the technique of 
the practice of administrative law.” 

It must be said ‘that this primary purpose has been achieved with 
singular success. Every possible step in the procedure of a Com- 
mission case from the initial investigatory stage to final review in the 
United States Supreme Court is presented in logical and functional 
sequence with accuracy and helpful detail. There are instructive 
chapters on review of orders to cease and desist by the Circuit Court 
of Appeals and in the Supreme Court followed by chapters on enforce- 
ment by contempt procedure in the Circuit Courts of Appeals, the 
procedure in the District Courts to recover civil penalties for viola- 
tion of a final order to cease and desist and the use of injunctions in 
Commission proceedings. 

To this task Mr. Beer brought a background of trial experience in 
the Federal courts and specialized knowledge of Commission practice. 
He was formerly an Assistant United States Attorney and Special 
Assistant Attorney General in the prosecution of various types of 
criminal and civil cases and he served as Special Trial Counsel to 
the Federal Trade Commission for nearly seven years. 

Only a small percentage of the Commission’s proceedings is re- 
viewed in the courts. Accordingly, in keeping with his avowed 
object of meeting the needs of the practitioner Mr. Beer has properly 
devoted most of the twenty-six chapters of his book to the adminis- 
trative process wihin the Commission itself. This includes the various 
types of informal administrative procedures by which the bulk of 
the Commission’s inquiries into alleged violations of law are deter- 
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mined as well as the procedures before the Commission from the 
issuance of a complaint to the entry of final orders. These stages are 
pictured in the first sixteen chapters in which 429 pages out of a 
total of 689 pages of text are allocated to the following: internal 
organization of the Commission; investigatory powers; complaints 
under F. T. C. and Clayton Acts; answers; motions before Com- 
mission; stipulations; conduct of hearings; witnesses; reception 
of evidence; findings of fact; Commission orders. To a lawyer from 
the courtroom who is being initiated into Commission procedure 
these chapters will be of invaluable assistance in building up an under- 
standing of the processes of adjudication by a federal administrative 
tribunal. 

The author has not hesitated to express his opinions “where his 
views were opposed to those of the Commission and when he believed 
his idea of a fair administration of justice required it.”” For example, 
he voices dissatisfaction with the steadfast refusal of the Commission 
to grant motions for bills of particulars, an attitude which the author 
contends is unjustified in view of repeated use of indefinite and gen- 
eral phrases in Commission complaints (pp. 194-195). Mr. Beer 
believes that the rules of law and equity concerning findings of fact 
are applicable to Commission proceedings in respect of matters of 
substance, but he observes that at present the Commission’s findings 
are “less formal and in many cases present convincing analyses of the 
practices proceeded against,’ a change which is not objected to by 
respondents (p. 396). On the other hand he asserts that some find- 
ings fail to present “in any degree the pesition of the respondent and 
seem to be aimed at placing all Commission respondents equally in 
the class of malefactors, without regard to possible good faith or 
other mitigating circumstances which may be present” (p. 397). 


In a few places the author enlightens proposed or actual respond- 
ents on how to protect and save their statutory and constitutional 
rights. This is particularly true of the chapter on stipulations. In 
cautionary language the reader is informed of the effect of a stipula- 
tion to cease and desist as a confession of guilt by the respondent 
which is admissible in evidence against him in a later formal proceed- 
ing should the stipulation be violated (p. 209). Counsel are reminded 
of the importance of stipulations of facts in a formal proceeding in 
lieu of testimony which permits the Commission to rely upon infer- 
ences properly drawn from the facts so stipulated to support an order 
to cease and desist (pp. 211-214). Unless the facts are clearly and 
correctly stated and the applicable law is properly analyzed, the 
author warns that a stipulation of facts might contain improvident 
and unfair admissions against the respondent at variance with the 
actualities of the situation. 


But criticisms and warnings are few in number and it is apparent 
that in general the author has rendered a favorable verdict upon the 
Commission’s procedure and practice as a whole. Thus, he says: 
“The few instances in which the Commission has been wrong in its 
more than a quarter of a century of constant activity, is a compliment 
to its determination to do impartial justice” (p. ix). Concerning the 
crucial functions of the Commission’s staff of trial examiners Mr. 
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Beer has words of praise. In the long history of the Commission 
they “have evinced an understanding of the grave responsibilities 
of their position and their duties. They have tried to meet these 
responsibilities and to accord fair hearings” (p. 226; see also p. 229). 


Substantive law aspects are not neglected. Throughout the book 
the evolution of judicial interpretation of the Commission’s statutory 
powers is adequately presented by citation and discussion of important 
court decisions. 

Completeness of treatment is achieved by the inclusion of chapters 
on the jurisdiction of the Commission in foreign commerce, the Ex- 
port Trade Act, trade practice conferences and the Wool Products 
Labeling Act which became effective on July 14, 1941. Significant 
features of the Wheeler-Lea Amendment of 1938 are carefully 
analyzed. 

The practical value of the book is enhanced by the foresight of the 
author in providing within its covers essential aids for the busy 
lawyer by making available the text of the various statutes bearing 
upon the Commission’s jurisdiction, the Rules of Practice of the Com- 
mission, tables of court cases, complaints and orders, a good index, 
and, above all, an excellent selection of representative forms. 


For the Commission attorney who desires to get an over-all view 
of the Commission’s procedures, for the respondent’s lawyer who is 
either seasoned in Commission proceedings or who is approaching a 
Commission proceeding for the first time and for the student of the 
work of the Commission, Mr. Beer’s volume might well be labelled a 
“must” addition to F. T. C. reference materials. And finally, but not 
least, here is a book that is written in lucid English. 


S. CHESTERFIELD OPPENHEIM.* 


Washington, D. C. 


* Professor of Law, The George Washington University Law School. 





